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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[X] For cases from federal courts:

to m/aThe opinion of the United States court of appeals appears at Appendix _A
the petition and is

[ ] reported at ; or,

[U"haAbeenliesignatedTor]publi^tibhrbunslibh^t reported; or,

[x] is unpublished.

I_to FS-The opinion of the United States district court appears at Appendix
the petition and is

[ ] reported at ; or,

[ ] .has been designated for publication but is not yet reported; or,

[x] is unpublished.

[x] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix

[ ] reported, at

[ ] has been designated for publication but is not yet reported; or,

[x] is unpublished.

to the petition and is

; or.

S-bxicr -d vsTcrc-F

to the petition and is
The opinion“of'the~
appears at Appendix

court’

[ ] reported at ; or,

[ ] has been designated for publication but is not yet reported; or,

[X] is unpublished.
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JURISDICTION

[■x] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[X] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of

and a copy of theAppeals on the following date:
order denying rehearing appears at A.ppendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including _
in Application No.

(date) on (date)
A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

io Ll.S.C. §

Ci. Ru-Ve. 2*^.4 has

CKV\ a

[ ] For cases from state courts:

The date on which the highest state court decided my case was

A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension.of time to file the petition for a writ of certiorari was granted
to and including
Application No.

(date) on (date) in
A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

2
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

zo
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FILED
UNITED STATES COURT OF APPEALS

MAY 28 2024
FOR THE NINTH CIRCUIT

MOLLY C. DWYER. CLERK
U.S. COURT OF APPEALS

No.: '

D.C. No.

Petitioner - Appellant,

District of Nevada,
Reno

V.

ORDERTIM GARRETT and ATTORNEY

GENERAL OF THE STATE OF

NEVADA,

Respondents—Appellees^

CHRISTEN and FORREST, Circuit Judges.Before;

The request for a certificate of appealability (Docket Entry No. 3) is denied

because appellant has not shown that “jurists of reason would find it debatable

whether the petition states a valid claim of the denial of a constitutional right and

that jurists of reason would find it debatable whether the district court was correct

in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000); see also 28

U.S.C.”§ 2253(c)(2); Gonzalez V. Thaler, 565 U.S. 134, 140-41 (2012).

Any pending motions are denied as moot.

DENIED.

PPFLi
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AO450 (NVD Rev. 2/18) Judgment in a Civil Case

United States District Court
DISTRICT OF NEVADA

A.. ;-.0. N I'

JUDGMENT IN A CIVIL CASE

Petitioner,
V.

Case No. 1. '

TM GARRETT, et al,

Respondents.

Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and

the jury has rendered its verdict.

Decision by Court. This action came to trial or hearing before the Court. The issues have been tried

or heard and a decision has been rendered.

Decision by Court. This action came for consideration before the Court. The issues have been

considered and a decision has been rendered.

X

IT IS ORDERED AND ADJUDGED that this action is dismissed with prejudice.

IT IS FURTHER ORDERED that a certificate of appealability is denied, as jurists of reason

would not find dismissal of the Petition for the reasons stated herein to be debatable or wrong.

IT IS FURTHER ORDERED that judgment is hereby entered accordingly, and this case is closed.

CLERK OF COURT

Date: October 13, 2023

Signature ofClerk or Deputy Clerk
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1

2

UNITED STATES DISTRICT COURT3

DISTRICT OF NEVADA4

* * *

5

Case No.6

ORDERPetitioner,7

8 V.

TIM GARRETT, etal.,9

Respondents.10

■ filed a Petition for Writ of Flabeas CorpusPro se Petitioner! s.

under 28 U.S.C. § 2254. (ECF No. 1-1 (“Petition").) This Court conducted an initial review

of the Petition and ordered Wilcox to show cause why the Petition should not be dismissed

: . timely responded to the order to show cause. (ECF No.

4.) The Court now determines that the Petition is untimely, warranting its dismissal.

11

12

13

as untimely. (ECF No. 3.)14

15

BACKGROUND^16

17

Personal Cagc
18

19

20

21

22

23

24

^Judicial notice is taken of the docket records of the Eighth Judicial District Court
which

25

accessible at
appellate courts,Nevada

https://www.clarkcountvcourts.us/portal

http://caseinfo.nvsupremecourt.us/public/caseSearch.do.

areand
26 and

27
1

28
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. appealed, and the Nevada Court of Appeals affirmed on May 8, 2023.

(Nev. Ct.

the motion, ’1

V. State of Nevada, No.2 J

Apps. May 8, 2023).

LEGAL STANDARD

The Antiterrorism and Effective Death Penalty Act (“AEDPA") establishes a one-

year period of limitations for state prisoners to file a federal habeas petition pursuant to

28 U.S.e. § 2254.-The-one^year limitation period begins to run from the latest of four

possible triggering dates, with the most common being the date on which the petitioner’s

judgment of conviction became final by either the conclusion of direct appellate review or

the expiration of the time for seeking such review. See 28 U.S.C. § 2244(d)(1)(A). The

3

4

5

6

7

8

9

10

federal limitations period is tolled while “a properly filed application for State post

conviction or other collateral review with respect to the pertinent judgment or claim is

pending." 28 U.S.C. § 2244(d)(2). No statutory tolling is allowed for the period between

finality of a direct appeal and the filing of a petition for post-conviction relief in state court

because no state court proceeding is pending during that time. See Nino v. Galaza, 183

F.3d 1003, 1006-07 (9th Cir. 1999); Rasberry v. Garcia, 448 F.3d 1150, 1153 n.1 (9th

Cir. 2006).

III. DISCUSSION

11

12

13

14

15

16

17

18

conviction became final on the date on which the time for seeking direct

review expired: April 9, 2018._See Nev. R, App. P. 4(b)(1) (requiring a notice of appeal to

“be filed with the district court clerk within 30 days after the entry of the judgment or order

being appealed”); Gonzaiez v. Thaler, 565 U.S. 134, 137 (2012) (when a state prisoner

“does n^ seek reviewTn a State’s high^FcoiHTtFreludgrTrenfbecome^finar on the dMe

that the time for seeking such review expires”). The federal statute of limitations thus

began to run the following day: April 10, 2018. Accordingly, the limitations period expired

365 days later on April 10, 2019. Although ’ filed a motion to correct his sentence

\ '

19

20

21

22

23

24

25

26

27

2

28



Document 5 Filed 10/12/23 Page 3 of 4Case . i

on October 13, 2022, it was filed after the AEDPA clock had already expired. As such,

motion to correct his sentence could not have tolled an already expired

limitations period. See Jiminez v. Rice, 276 F.3d 478, 482 (9th Cir. 2001). Accordingly,

Wilcox filed his Petition four years and five months after the AEDPA limitation period

expired.

1

2

3

4

5

argues that the state districtIn his response to the order to show cause,

court lacked subject iTiatfe^r juTisdiction over his criminal case, and because subject matter ”

jurisdiction can never be forfeited or waived, his Petition “is not subject to the statute of

contends that NRS §

171.010, the statute giving Nevada state district courts their jurisdictional authority, was

6

7

8

limitations in AEDPA.” (ECF No. 4 at 2, 5.) Specifically,9

> 10

nullified in 1957 when the Nevada Legislature enacted the Nevada Revised Statutes and

invalidated all preexisting statutes, including NRS § 171.010, so the state district court

did not have-subject matter jurisdiction over him. {Id. at 4.) Alternatively,

that this Court should exercise its discretion to entertain his Petition given his novel

subject matter jurisdiction argument. {Id. at 5 (citing Reed v. Ross, 468 U.S. 1 (1984)

(“[Wjhere a constitutional claim is so novel that its legal basis is not reasonably available
\

to counsel, a defendant has cause for his failure to raise the claim in accordance with

applicable state procedures.’’).) This Court finds that these arguments lack merit.

First, regardless of NRS § 171.010, the Nevada state district court had jurisdiction

over ‘ underlying criminal case under the Nevada Constitution. See Nev. Const. .

art. VI, § 6. Second, NRS § 171.010 does not address the state district court’s jurisdiction;

rather, it provides criminal liability for persons committing offenses within Nevada.'Third,

’'' argument that the Nevada state courts lack jurisdiction under NRS § 171.010,

which is also the basis of his Petition, presents an issue of state law, but “federal habeas

11

12

contends13

14

15

16

17

18

19

20

21

22

23

24

corpus relief does not lie for errors of state law.” Lewis v. Jeffers, 497 U.S^764, 780

reliance on Reed v. Ross is misplaced. In Reed, the Supreme

25

(1990). Finally, VV26

27

3

28

PENDIK B L
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Court held that a novel constitutional claim may establish cause to overcome a

procedurally defaulted claim. 468 U.S. at 11. This holding in Reed does not apply to a

time-barred petition.

IV. CONCLUSION

It is therefore ordered that this action is dismissed with prejudice as time barred. A

certificate of appealability is denied, as jurists of reason would not find dismissal of the

Petition for the reasons stated herein to be debatable orwrong.

It is further ordered that the motion to proceed in forma pauperis (ECF No. 1) is

1

2

3

4

5

6

- 7

8

granted.9

It is further ordered that the motion for order to show cause (ECF No. 4) is denied.10

It is further ordered that the Clerk of Court (1) file the Petition (ECF No. 1-1); (2)

add Nevada Attorney General Aaron D. Ford as counsel for Respondents;^ (3) provide

the Nevada Attorney General with copies of the Petition (ECF No. 1-1), this order, and all

other filings in this matter by regenerating the notices of electronic filing; (4) enter final

judgment dismissing this action with prejudice; and (5) close this case.

DATED THIS 12th day of October 2023.

11

12

13

14

15

16

17

18

19 MIRANDA M. DU

CHIEF UNITED STATES DISTRICT JUDGE
20

21

23

24

25

26
^No response is required from Respondents other than to respond to any orders

of a reviewing court.27

4

28
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5-Where dispute rule, exc^t for crimiBal q ) Thus, where felony
dircedng dismfisal of matter. rejected the

wEohcmnthadinnsdictiom Statejm^

Sart^’iT&Si. »SS"^L .•■» »"= — “ “
AGO 52 (4-28-1955)

takes defendant temporarily across
an officer, in makmg an airerf m

the nearest Nevada magistrate.

hut

NRS 171.015 lurUdiattOB of »*““ ««
cou^^mated Tvithm,- thN State; ^™“^thouf Fie Itate, is consi^ated
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LAWS OF THE STATE OF NEVADA

4'1957 Statutes of Nevada, Page I'Jk

LAWS OF THE STATE OF NEVADA

Passed at the

FORTY-EIGHTH SESSION OF THE LEGISLATURE

Senate Bill No. 1—Senator Johnson

CHAPTER 1

AN ACT creating a legislative fimd.

[Approved January 23,1957]

The People of the State ofNevada, represented in ‘Senate and Assembly,
do enact as follows:

Section 1. For the purpose of paying the salaries, mileage, and the postage and stationery allowances of

members of the 1957 Nevada legislature, the salaries of the attaches, and the incidental expenses of the respective
houses thereof, and the unpaid expenses incurred by the 1956 special session of the Nevada legislature, the state

treasurer is hereby authorized and required to set apart, from any money now in the general fhnd not otherwise
appropriated, the sum of $ 15 0,000, which shall constitute the legislative fund.

Sec. 2. The state controller is hereby authorized and required to draw his warrants on the legislative fund in

favor of the members and employees of the senate and assembly for per diem, mileage, stationery allowances,
compensation, and incidental expenses of the respective houses, when properly certified in accordance with law, and
the state treasurer is hereby authorized and required to pay the same.

Sec. 3. Any unexpended portion of the legislative fond shall revert to the general fund on December 31, 1959.
Sec. 4. This act shall become effective upon passage and approval.

Senate Bill No. 2-Committee on Judiciary

CHAPTER2

AN ACT to revise tire laws and statutes of the State of Nevada of a general or public nature; to adopt and enact such revised laws and statutes, to
be known as the Nevada Revised Statutes, as the law of the State of Nevada; to repeal all prior laws and statutes of a general, public and
permanent nature; providing penalties; and other matters relating thereto.

[Approved January 25, 1957]

The-People of the Stale ofNevada; represented in Senaie and Assembly.
do enact as follows:

Section 1. Enactment of Nevada Revised Statutes. The Nevada Revised Statutes, being the statute laws set
forth after section 9 of this act, are hereby adopted and enacted as law of the State of Nevada.

4^1957 Statutes of Nevada, Page 2

Sec. 2. Designation and Citation. The Nevada Revised Statutes adopted and enacted into law by this act, and

as hereafter amended and supplemented and printed and published pursuant to law, shall be known as Nevada
Revised Statutes and may be cited as “NRS” followed by the number of the Title, chapter or section, as appropriate.

AlfEHDlX
https://www.leg.state.nv.us/Statutes/4Bth1957/Statsl 95701 .html
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3 Reoeal of Prior Laws. Except as provided in section 5 of this act and unless expressly continued hy

specie provisions of Nevada Revised Statutes, aU laws and statutes of the State of Nevada of a general, publi

permanent nature enacted prior to Januaiy 21,1957, hereby are repealed.

^^‘"'The Nevad?RevL°d ^t2utes as enacted by this act, are intended to speak for themselves; and all sections of

mpS&oTmS'Sd'iSK enacted by djij act sMl be considered sobsbtrted in a

ar,,e„«e™f,_b.n^oriyamech»ieal^^^^^^^^
chaptem a^d sLions of Nevada Revised Statutes, and the descriptive headings or catchlmes immediately P^eding
nr within the texts of individual sections, except the section numbers mcluded m the headmgs or cateWmes

immediately preceding the texts of such sections, do not constitute part of the law. All denvation and other imtes set

“ out in Nevada Revised'Statutes’ are given for the purposemf convenient reference, and do not-constitute part of th .

1

law.
5 Whenever any reference is made to any portion of Nevada Revised Statutes or of any other law of this state

of\e uJited States! such reference shall apply to all amendments and additions thereto now or hereafter made.

Sec. 5. Effect of Enactment Ctae
or

1. The adoption and enactment
or modify;

(a) Any special, local or temporary laws.

(§^ASwaw^feganfS'£ueorbywmcranyb^d1ssue-majrlmve-been-aifthormei
fd) The running of the statutes 6f limitations in force attire time this act beeves effective. pctahhAbed or
%) Ae^Sed existence and operation of any department, agency or office heretofore legally established or

(f) Any bond of any public officer.
held.

^1957 Statutes of Nevada, Page 3 (CHAPTER!,JBJ;)4^

^^)'Sy”StuS''iShoSS^fraS^g, coofirming, appromg of accepting any compact or contract noth any

“"f’to mil frprio?la“ 3 of Uns act shall net affect any act done, or any

caJofShnST eSrblished, nor an^ plea, defense bar “ t'gS A'Sh: gvlS
repeal shall take effect; but the proceedings m every case shall conform with the provisions of Nevada Revis

All a, provisions of laws and statntes repealed by section 3 of this act shall be deemed K have mmained in

already affected by such laws, notwithstandmg the repeal oi such provisions. . . , ^ R pviced
aireany an^^ ^^y ^^^r laws or statutes existmg prior to the time Neva^ Revised

a, c gffgpj. gjjaii be affected by repeal of such existing laws or statutes, but the recovery of such fines an

IStoefmd ffie eSorce^ of such peLties shall be effected as if the law or statute repealed had stiU remamed

6 When an offense is committed prior to fire time Nevada Revised Statutes take effect, the offender shaU be

as

in effect.

The repeal by aecti» 3 of lids .ct of •8 Thp^ rpnpfll bV section 3 OI uUS aCI OI a law Ul bLatULc; vauuaLijj.e, ----S —‘‘7. , , 1

not StecUhe validity^if such acts, contracts or transactions, but the same shall remain as valid as if there had

such repeal
9 If any provision ot me Mevana iceviseu i3i.aiuucb

ao fiiavouvcm

reneaied a preexisting statute, is held unconstitutional, the provisions
^ . j n t-_: 1 :.r^i,«+r.*-,r^a«aT-c« fr\ ViQtrp bp.p.n tnp. in+P.n

preexisting statute
Sec. 6. Severabihty of Provisions. „

the application thereof to any person, thing or circumstance
is

If anv nrovision of the Nevada Revised Statutes as enacted by this act, derived from an act that amended or

_ statute, is held unconstitutional, the provisions of section 3 of this act shall not prevent the

from being law ifthat appears to have been the intent ofthele^slature or the people.
® If any provision of the Nevada Revised Statutes or ^endments thefeto, or

■ ■ held invalid such invalidity shall not affect the

declared to be severable.

AiPENDIK DI
2/137
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Taylor V. State, 132 Nev. 309, 371 P.3d 1036, 2016 Nev. LE^3^
Judges: Parraguirre, J., Hardesty, J., Cadish, J. /

:ULES OF APPELLATE

i§HED It^TABLE FORMAT IN

WL 1594007 (Apr. 21, 2016)

Opinion

ORDER OF AFFIRMANCE

This is an appeal from a district court order denying a postconviction petition for a writ of habeas

corpus. Eighth Judicial District Court, Oiii^teg^ty; Wiiiiam D. Kephart, Judge. Appeilant Donaid

Taylor argues that he received ineff^^ve^fe!^^iice of triai and appellate counsel. The district court

denied the petition after conducting€^^icfe]2|ary hearing. We affirm.

To demonstrate ineffective assistance of counsel, a petitioner must show that counsel's performance
was deficient in that it fell below standard of reasonableness and that prejudice resulted

in that there was a reasonable proBa’Siiitymf a different outcome absent counsei's errors. Strickland v.

Washington, 466 U.S. 668, 687-88,'^;04 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); Warden v. Lyons, 100

Nev. 430, 432-33, 683 ^^^504, 5'05^(1984) (adopting the test in Strickland)-, see also Kirksey v.

State, 112 Nev. 980, 9d8i%^.2^/l 102, 1113 (1996) (applying Strickland to daims of ineffective

assistance of appeilate coun^li^he petitioner must demonstrate the underlying facts by a

preponderance ottf^fevidence) Means v. State, 120 Nev.-1001,-101 2, 103 P.3d 25, 33 (2004), and

both component/of the incnuiry must be shown, Strickland, 466 U.S. at 697. For purposes of the

deficiency prong^unse! is strongiy presumed to have provided adequate assistance and exercised
reasonable prafesikaay/dgment in ail significant decisions. Id. at 690. We defer to the district court's

factual findings that are supported by substantiai evidence and not clearly wrong, but review its

appiicatior^gf the law to those facts de novorLader v.- Warden; 12-1 Nevr 6827686-,-T20“P-.3d-T164,

1166 (200^^«X
TayJ'Mrst argues that trial counsel shouid have moved to suppress the evidence obtained following

his ti^tevsto^n the basis that he was detained for more than one hour without probable cause. He

argues ti^fetne show-up identification that took place within that one-hour period could not provide

1nvcases
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probable cause because it was unreliable. The record, however, shows that probable cause had been

established before the show-up identification. The victim's phone showed text messages and calls to
and from "D" shortly before the killing; the text messages depicted an agreement whej^ the victim
would sell a large quantity of marijuana; witness A. Chenault told the police that the shooting

place after the buyers arrived, pulled guns, and stated that they were stealing the and D s

phone number was associated with Taylor in other police records. A challenge to-T-aylohs->t^ial
detention on a probable-cause basis would have failed. See Doleman v. Sfafe^^^^Nev. 403, 413,
812 P.2d 1287,1289 (1991) ("Probable cause to conduct a warrantless arres^^l^s wh^n police have
reasonably trustworthy information of facts and circumstances that are sufficiei^rthemselves to
warrant a person, of reasonable caution to believe that an offense has been or is'q^^ committed ^ y
the person to be arrested."). Taylor accordingly has not shown deficient,g^^anc6 or prejudice in

’ counsel's omitting this challenge. The distficrcourt therefore did not err irt^d’Jiyio|)'this claim.1 —
Taylor next argues that trial counsel should have retained an inve^^tor tS^jerview Chenault about
her changing description of the shooter. Specifically, he argues thf^ inve^igation could have _
developed evidence that Chenault's identification of Taylor as )h^ptgSB?as influenced by a booking
photo texted by the investigating detective to Chenault's dauber a^shown to Chenault after the
show-up. The discrepancies in Chenault's descriptions ar&^^l^^umjpnted in the record, and
eounsel-cros5.examined-Chenault_on_thisjss_ue^rid_argLl'^keXten|jygly^As Taylor has not alleged

that anything would be uncovered that was not alread^nowijiand available to be argued, he has not

shown deficient performance or that he was prejudicsd^^^dis^jct court therefore did not err in

denying this claim.

Taylor next argues that trial counsel should ha\^^|g^ined ^'eyewitness-identification expert, ^
specifically Dr. Deborah Davis, who had been retain^d^Taylor's codefendant but did not tptify after
the codefendant pleaded guilty. Substantial^vidence Shorts the district court's finding that counsel

made a strategic decision to challenge Ch^ault's identification by cross-examination rather than

expert witness, as counsel testified at th£e^eptiarv hearing that he identified the eyewitness

identification as a significant issue and con^rejed retaining an expert and the record shows that

counsel challenged the identificatioi:i4ii^g!^retrial motions, cross-examination, and closing

argument. Taylor has not shown extraordi^icircumstances warranting a challenge to counsel s

strategic decision and thus has jm^hown deficient performance. See Lara v. State, 120 Nev. 177,

180 87 P 3d 528 530 (2004). F^^i^^l'or has not shown prejudice. Davis testified at the

evidentiary hearing that her testimonf w^ld have addressed limitations on the accuracy of eyewitness

identifications. Counsel, however, a^ed these issues and the facts undermining the reliability of

Chenault's identification,iattrial, suc^lihat we cannot say that omitting Davis' testimony undermines

our confidence in the jury's^ic/See Strickland, 466 U.S. at 694 ("A reasonable probability is a

probability sufficient^ underrffl^confidence in the outcome.").

Taylor next argues*fet appellate counsel should have better argued that Chenault's identification was

irreparably taintel by the suggestive photograph of Taylor, shown to her by her daughter after the
detective sentut ^^t message to the daughter. Appellate counsel argued briefly that Chenault s

in-court idertfeti^waftainted by both the suggestive show-up identification and the photograph

such thatle in-court identification should have_been suppres_se_d._We detenmined on appea[tha^the
■ ^int of thp issue was not supported by cogent argument or relevant authority. Tay/orv.

.Mmm 320 n.6, 371 P.3d 1036, 1043 n.6 (2016). Here, however, Taylor does not proffer

ent argument or relevant authority that appellate counsel omitted, stating merely that counsel

iablished that the photograph was overly suggestive and that Chenauit's in-court

/as based on the photograph. We concluded that Chenault's in-court identification had

an

brief staterir

State. 1321
7

the.

shoulal^!^
identificat%

2
nvcases
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an adequate independent basis in her observation of the suspects in her apartment before the

shooting. Id. at 322, 371 P.3d at 1045. Taylor has not argued how the photograph compromised this

independent basis. Insofar as Taylor relies oh United States v. Wade, 388 U.S. 218, 240, 87 S. Ct.

1926, 18 L. Ed. 2d 1149 (1967), and Moore v. Illinois, 434 U.S. 220, 225-26, 98 S. Ct.' ^
2d 424 (1977), such reliance is misplaced, as those authorities are relevant only fo^^g^neral
proposition that an in-court identification may be tainted by a suggestive pretrial lirlCT^T^pis^ate
counsel did not perform deficiently and Taylor was not prejudiced by counsel's^tting authorities
supporting this general proposition. The district court therefore did not err in^^^^^h^^laim.
Taylor next argues that trial and appellate counsel should have challenged re^^^^
cellular-service-company custodians of records as "experts." Taylor ha^not shown®at either a trial or
appellate challenge had merit, as testimony of,a cellular-service-compa^g^^Lfstodian is expert
testimony and thus the references accurately described the testimony. Se^Sumade v. State, 131
Nev. 371, 384, 352 P.3d 627, 636-37 (2015). Taylor accordingly h^hown^ither deficient
performance nor prejudice in the omission of meritless claims, p^^trict cMrt therefore did not err
in denying this claim. r

Taylor next argues that trial counsel should have challeng^2ttii| Sta^&failure to notice the record
custodian testimony as expert testimony.2 Taylor has noL£ro^aa®e«tate's witness lists, and th>s

*513117715 accordinglya rafe“claim"unsupported-byrtheTed@l^e-B^g/ns-v-Sfafe-107-Nev^178,-182,^
808 P.2d 535, 538 (1991) (concluding that materials ptoedro^the record on appeal'are presumed
to support the district court's decision"), rev'd on other^e^s^ Riggins v. Nevada, 504 U.S. 127,
112 S. Ct. 1810, 118 L. Ed. 2d 479 (1992); see also Thom^m State, 120 Nev. 37, 43 n.4, 83 P.3d

818 822 n.4 (2004) ("Appellant has the ultimate^ponsibWto provide this court with portions

record essential to determination of issues raised^fe^^ant's appeal." (internal quotation marks

omitted)). Even if the State failed to notice efe record cModians as experts, Taylor has not shown

that trial counsel performed deficiently in orfflffing a challenge, as we settled that expert witness notice

was required in these circumstances tv^^arsafter Taylor's trial. See Burnside, 131 Nev. at 384, 352

P 3d at 636-37 "fClounsel's failure to.^Tra^'Pia change in the law does not constitute ineffective

assistance of counsel." Nika v. Sfafe#^fe 1272,1289, 198 P.3d 839, 851 (2008). The district

court therefore did not err in denying this^m

Taylor next argues that trial cou^a^^d ineffective assistance when his lead counsel David

Phillips had his license suspendedvand^^ld not appear at several pretrial hearings and that this

suspension deprived him of his Si)® Amendment right to counsel. Taylor was represented at these

hearings by his second attorney Joh^Rogers. Phillips' error in allowing his license to be suspended

for failing to submit his .Cli^ertificltion does not constitute deficient performance. See United States

V. Mouzin, 785 F.2d 682, 6^m^ir. 1986) (observing that suspension does not per se constitute

ineffective representation and I'^king instead to counsel's trial performarice). Taylor has not

specifically alleged how Rogers' representation at the hearings was deficient or how Phillips presence

at these hearing^would h^e led to a reasonable probability of a different outcome. Insofar as he

arques that cqun^teffectiiely abandoned his representation by being suspended, Taylor was not

abandoned/^ou^^cause Rogers was able to represent him. See United States v. Cronic, 466

648- 656, -104-^ Ct. 2039, -80.L.. Ed.. 2d.657_(1984). ("[Tjhe adyersariahprqcessPiptected by the_
sixth Am'e'rament r^uires that the accused have counsel acting in the role of an advocate." (internal

quotation mMfei^itted)). And Taylor's argument that he was denied his counsel of choice fails, as

" not en’titled to counsel of his choice where counsel was appointed.3See Young v. State, 120
^102 P 3d 572, 576 (2004) (recognizing that "[a] defendant's right to substitution of

without limit"). And to the extent that Taylor argues that appellate counsel should have

58, 54 L. Ed.

of the

he\

Nev. 96^t„968s
counsel 1;
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raised these issues on appeal, he has not identified a basis that would support a meritorious appellate

claim, as he had counsel at all critical stages, and thus has not shown deficient performance or

prejudice. The district court therefore did not err in denying these claims. J

Taylor next argues that trial counsel should have waived the penalty phase. Substa^ial '^vidence
supports the district court’s finding that counsel made a strategic decision to decli^L&tssfiia^he
penalty phase when asked before trial. Taylor has not shown extraordinary circumstances warranting

a challenge to that decision and thus has not shown deficient performance. S^eS^ra, 120 Nev. at
180 87 P 3d at 530. Moreover, Taylor has not shown how waiving the penaj|y^phpg^i^uld have led
to a’reasonable probability of a different outcome. The district court therefore did^foTirr in denying
this claim.

Taylor next argues that trial counsel did not properly prepare for the peha^lRS^The record belies
Taylor's contention that trial counsel failed to present a mitigation case, a» jury was presented with
photographs of Taylor's girlfriend and children and evidence reg^Jm^ his eli^rts to turn his hfe around
through employment and education, and counsel argued in fav^^f
should be given an opportunity to rehabilitate himself and reeriteps^^^Contrar/to Taylor s
contention, it was not objectively unreasonable for counsel tsEii^raiiTf^ arguing that Taylor s
criminal history was not significant, as this was false, the__,|tate^s:a^sively argued regarding that^
Wstory and counsel reasonibl^TOid^d arllin^ttentiortefh-e-mcoTd-repels-Taylors-contention
that his mother would have testified in mitigation, as c^psel fe^ed contemporaneously that Taylor
did not want to subject his mother to that And contrary t^^loil contention, it was not objectively
unreasonable for counsel to decline to request a jury instruam on mitigating evidence pursuant to

NRS 200.035, as that statute concerns mitigati^g^cumstances to weigh against aggravating

circumstances in capital penalty phases and TaylortS^^Rot a capital trial. See Lisle v State. 131
Nev 356 366-67 351 p.3d 725, 733 (201 a-(discussing^itigating evidence pursuant to NRS 200.035

in capital'proceedings). Accordingly, Taylor^rf^ not sho'wn deficient performance. The district court

therefore did not err in denying this claiiA^^ \
tec^^'l should have investigated and challenged evidence

for a 2001 murder in Pomona, California, that wasTaylor next argues that trial and app^
during the penalty phase as to Taylor’s'^hatg, , . .l, t

dismissed without explanation. Taylor argues that investigation would have revealed that another

.dj^egards that there were two suspect shooters in the 2001

ect would not preclude Taylor's participation. Taylor has notsuspect was culpable. Taylor, hM
drive-by shooting-proffering a secon^suq.
shown deficient performance by triafcounsel, who argued strenuously that this evidence was

impalpable and highly sus'pect. Furtl^r, he has not shown prejudice regarding trial counsel's

performance, as evident a secjnd suspect would not itself render the Pomoria murder evidence

impalpable or highly susp^^^^unnery v. State, 127 Nev. 749, 769, 263 P.3d 235, 249 (2011)

("[Evidence of unchanged crirn^ is relevant because a sentencing determination should be based on

the entirety of a cfedant's character, record, and the circumstances of the offense, but it may be

excluded from alapital penalty hearing if it is impalpable or highly suspect." (internal citation and

quotation marks SMttedjJ/And Taylor has not shown deficient performance or prejudice regarding

appellate cdun^l'^^ssion, as an appellate claim lacked merit where the jury considered other

evidence-deluding .^ictim-impact-testimony,-Taylor's prior-convictions, and_evidence of Taylor s past___.
domestic'v^nce, sfjch that his sentence did not rest solely on the Pomona murder. See Denson lA

State 112 Ne^sf, 492, 915 P.2d 284, 286 (1996) (reversing "a sentence if it is supported solely by

impa^ble an(|highly suspect evidence" (emphasis original)).
The district court therefore did not err in

denyi^tbis claim.

4
nveases
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Taylor next argues that trial and appellate counsel should have challenged prospective juror 121 for

cause because she was unwilling to consider all possible punishments in a penalty pha|a While
prospective juror 121 stated that she believed that murder warranted the ultimate punishment she

assented that she would consider all possible punishments and follow courts in|tru&^ons. Taylor
accordingly has shown neither deficient performance nor 405
meritless challenge for cause on this basis. See Leonard v. State. 117 Nev. 53.^. ^
(2001) (providing that a prospective juror should be removed for cause if

substantially impair the performance of [her] duties as a juror in ^"“^dance^^^^uctons and
[her] oath" (internal quotation marks omitted)). Further, Taylor has not shown^^ii ^ppellate c
on this basis had merit and thus has not shown deficient performance o^rejudic^yfhat regard, a.

-- Blake v State, ^2^ Nev.-779r796.121 P.3d 567,578 (2005) (recognizi^glfeig^/gM.to an irnpart^l ^
jury is not violated unless a juror empaneled was unfair or biased). The dls^j^^rt therefore did not
err in denying this claim.

Taylor next argues that Carpenter v. United States, 138 S. 2d 507 (2018) applies

retroactively and that the seizure of his cell site location inforrrtS^itTO a warrant violated the
Fourth Amendment.4Carpenfer was decided after Taylor's G.eiE!|jction=^:^Came final, and Taylor argues
that it clarified existing law, rather than announcing a ne^«^le i^^sfetional procedure We
disagree. Carpenter announced a new rule, as it overrule^^ omuthority permitting warrant]

seizure of cell site data under certain circumstances./eeU^j|^fafes v. Carpenter, 819 ^^88
887 (2016) (citing circuit court decisions declining to

metadata), revel. 138 S. Ct. 2206, 201 L Ed. 2d 507; Unit^ates v. Yang, 958 F.3d 851 864 (9th
Cir 2020) (Bea, J., concurring in the judgment)y(^OTgnizing that Carpenter set forth a new 1 ),

United States v.Goldstein, 914 F.3d 200, 201-02 (^^J019) (same); see also Bejarano v State,
122 Nev. 1066, 1075, 146 P.3d 265. 272 (^06) ("[A]Me is new when it overrules precedent,

disapproves a practice sanctioned by prior'rases, or overturns a longstanding practice uniform y

approved by lower courts."). And as Cajjperite>5, extension of the warrant requirement to srte

location data did not "establish that itjs unoQhstjfotional to proscribe certain induct as

impose a type of punishment on cer:tiil|riAd^s because of their status or offense or establish a

procedure without which the likelihood ^^^ocurate conviction is seriou^y diminished, d°es not
apply retroactively. See Be/arana^g2J^ev. at 1074-75,

146 P.3d at 271. The district court therefore

did not err in denying this claim.

Taylor next argues that trial and a*llate counsel should have challenged the constltutiona% of the

legislatte proLses leading to the edification of the Nevada Revised Statutes.

1951 statute that create^Watute)evision commission to revise and compile Nevada s laws-of which

Supreme Court justices wo^Mree members-violated a constitutional provision barring justices

from holding anotifoOtUonjudici^ffice. He also argues that this deprived the “urt of subject

matter jurisdiction^nd violated the separation of powers. Taylor has not demonstrated deficient

perforrnance or Irejudice t^ecause Taylor did not show that the trial court lacked subject matter

jTirisdiction. g.ee Cogit. art. 6 § 6; NRS 171.010. Taylor further did

. Nevada Sui^^e ^^iolated the constitution by serving in a nonjudicial public office because he

—did not Shaw that participating in-the commission^'[i]nvolye[d]-the.conttnuous exercise,„aa part^oL^
regular anfermaaJnt administration of the government, of a public power, trust or duty. Const.
Art 6 5 IT^flfess^l .005(1) (defining "Public officer"); 1963 Nev. Stat., ch. 403, preface, at 1011

(proi^iding t’haMhe act serves to abolish the statute revision commission and to assign its duties to th

Legiilflve Co.fnsel Bureau). Moreover, the Legislature enacts the actual laws of Nevada, while the

Legislati^ounsel Bureau-which succeeded the statute
revision commission-codifies and classifies

nveases
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those laws as the Nevada Revised Statutes, grouping laws of similar subject matter together in a

logical order, but not itself exercising the legislative function. See NRS 220.110; NRS 220.120(3);

NRS 220.170(3); 1963 Nev. Stat, ch. 403, preface, at 1011. Taylor accordingly has n^shown that the
statute revision commission improperly encroached upon the powers of another branwiiof

government, violating the separation of powers. See Comm'n on Ethics v. Herdy, 285,

291-92, 212 P.3d 1098, 1103 (2009) ("The purpose of the separation of powers doctrir^i^^prevent
branch of government from encroaching on the powers of another branctu^^The district court

therefore did not err in denying this claim. y

Lastly, Taylor argues cumulative error. Even assuming that multiple deficiencls^^ounsel's
performance may be cumulated to demonstrate prejudice in a postconviction conte:^!^see McConnell

~ v. State, 125 Nev.-243,-259,-212 P.3d 307, 318 (2009),-Taylor has not "d^i^iii^;^d-multiple
instances of deficient performance to cumulate.

Having considered Taylor's contentions and concluded that they^j^t warrapt relief, we
ORDER the judgment of the district court AFFIRMED.

Is/ Parraguirre, J.

—Parraguirre

Is/ Hardesty, J.

Hardesty

Isl Cadish, J.

Cadish

one

A
Footnotes

1

enied this and other claims without an evidentiary hearing. The
Taylor argues that the district co^^^
record belies this contention, as ^Mileatfary hearing was held and postconviction counsel had the

opportunity to ask trial counsel aboiifthis^mission or any other claim raised in the pleadings.
2

lellatk counsel should have raised a claim on this basis.
Taylor does not argue thal
3

Taylor did not cont^poraneously object to Rogers' representation while Phillips was unavailable.

The Caroenter^dlBisIon wis entered after Taylor's conviction had become final, and thus, his claim

based on not have been raised on direct appeal. See NRS 34.810(1 )(b), (3).

4 •

6nvcases
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Feb. 2, 2009.

Attorneys and Law Firms

Paul E. 'Wommer

Attorney General Catherine Cortez Masto/Carson City

Clark County District Attorney David J. Roger

OHDER OF AFFIRMANCE

*1 This is an appeal from ajudgment of conviction, pursuant to a plea in accordance with Abrtft Carolina v. Alford, 400U.S.

25 (1970), of a single count of coercion. Eighth Judicial District Court, Clark County; Donald M. Mosley, Judge. The district

court sentenced appeUant Lance Krig to serve a term of 12 to 48 monlhs in prison.

On appeal, &ig claims that the district court erred in denying his pretrial motion to dismiss for lack of subject matterjurisdiction.

Specffically, Krig argues that the statutes under which he was charged and convicted ^ are unconstitutional, as they each lack

enacting clause mandated by Article 4, Section 23 of tire Nevada Constitution. This argument is without merit

The enacting clause of the Nevada Constitution states, “The enacting clause of every law shall be as follows: ‘The people of

the State of Nevada represented in Senate and Assembly, do .enact as follows,’ and no law shall be enacted except by biU.” Nev.

Const art 4 § 23 This court has interpreted the enacting clause to require that all laws express upon their face “the authority

by which they were enacted.” State of Nevada v. Rogers. 10 Nev. 250,261, 1875 WL 4032, at *1 (1875). Krig asserts that the

laws under wHch he was charged and convicted, as compded hr the Nevada Revised Statutes, lack this enacting clause and

are therefore unconstitutional. . ...

However Krig fails to recognize that each of the acts creating and last amending the statutes at issue

Advanced Sheets of Nevada Statutes (Statutes of Nevada), begins with the phrase “THE PEOPLE OF THE STATE OF
NEVADA. REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS.” 1997 Nev. Stat, ch. 313, at 1174;

, 1995 Nev. Stat, ch. 293, at 50872007 Nev. Stat, ch. 528; ar3245;l995 Nev. Stat, ch.A43;-at-n67:-ThusTffie-statutes-und^^

which Krig was charged and convicted comply with the constitutional mandate of Article 4, Section 23. See Ledden v. State.

686 N.W.2d 873, 876-77 (Minn.2004) (holding that, where appellant argued that his convictions were unconstitutional because

statutes under which he was charged did not contain constitutionany required enacting clauses, appellant's convictions were

■ - - not unconstitutional as acts creating and amending laws began with required phrase); State v. mttine. No. 90747, 2008 WL

4813830, * 4 (Ohio CtApp. Nov. 6, 2008) (holding that omission of constibitionally required enacting clauses m Ohio Revised

affects the validity of the statutes themselves” where clauses were contained in senate bill enacting laws).

the

published, in the, as

Code “in no way

AVVENDll F
© 2022 Thomson Reuters. No claim to original U.S. Government V\/orks.
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Krig V. atate, 2tii i iyj

Further, Krig's argument conflates the laws of Nevada with the codified statutes. The Nevada Revised Statutes constitute the

official’codified version of the Statutes of Nevada and may be cited as prima facie evidence of the law.” NRS 220.170(3).

The Nevada Revised Statutes consist of enacted laws wliich have been classified, codified, and annotated by tlie Legislative

Counsel See NRS 220 .120. The actual laws of Nevada are contained in the Statutes of Nevada, which as mentioned above, do

contain the mandatory enacting clauses. Moreover, NRS 220.110, wHch sets forth the required contents of the Nevada Revised

Statutes, does not mandate that the enacting clauses be republished in the Nevada Revised Statutes. Thus, we conclude that the

fact that the Nevada Revised Statutes do not contain enacting clauses does not render the statutes unconstitutional. Therefore,

Krig's convictions are not constitutionally deficient. Accordingly, we

*2 ORDER the judgment of conviction AFFIRMED.

All Citations

281 R3d 1193 (Table), 2009 WL 1491110

Footnotes

ThP. .mended criminal information charged Krig with two counts of sexual assault in violation of NRS 200.364 an ^
NRS 200.366, and one count of attempted sexual assault in violation of NRS 200.364. NRS 200.366 and NRS 193.330.

The second amended information, to which Krig pleaded guilty, charged Krig with one count of coercion m violation
of NRS 207.190.

1

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

End ofDocument
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PATRICK DOYLE OLSON, Appellant, vs. THE STATE OF NEVADA, Respondent.
COURT OF APPEALS OF NEVADA

2017 Nev. App. Unpub. LEXIS 699; 133 Nev. 1058
No. 72337

October 11, 2017, Filed

Notice; “

NOT DESIGNATED FOR PUBLICATION. PLEASE CONSULT THE NEVADA RULES OF APPELLATE

PROCEDURE FOR CITATION OF UNPUBLISHED OPINIONS.PUBLISHED IN TABLE FORMAT IN

THE NEVADA REPORTER.

Judges; Silver, C.J., Tao, J., Gibbons, J.

Opinion

ORDER OF AFFIRMANCE

Patrick Doyle Olson appeals from a district court order dismissing the postconvictipn petition for a writ

of habeas corpus he filed on November 4, 2016.1 Eighth Judicial District Court, Clark County; Michael

Villani, Judge. |
Olson did not file a direct appeal and his habeas petition was filed more than threej years after the
judgment of conviction was entered on April 30, 2013; consequently, Olson's petition was untimely

filed and procedurally barred absent a demonstration of good cause-cause for the delay and undue

prejudice. See NRS 34.726(1).

Olson claimed he had good cause to overcome the procedural bar because his claims were based on

newly discovered evidence that the bill creating the Nevada Revised Statutes was 'not properly
enacted into law and because subject matter jurisdiction can be raised at any timej Olson argued that
the bill was flawed and unconstitutional because the procedural requirements for enacting a bill into
law were not followed, justices of the Nevada Supreme Court improperly participated in the legislative

process, and the law does not contain an enacting clause.

Olson has failed to demonstrate good cause because his claims regarding the Nevada Revised
Statutes were available to be raised in a timely petition and ignorance of the law isjnot an impediment
external to the defense. See Flathaway v. State, 119 Nev. 248, 252-53, 71 P.3d 503, 506 (2003);

Phelps V. Dir., Nev. Dep't of Prisons, 104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988). Olson also

failed to demonstrate jnis claims regardjng the Nevada Revised Statutes implicatecjjheJurisdjction of
the district court. See Nev" Const, art. 6, § 6; NRS m.0m,~United States v7Cotton, 535 O.S. 625,
630, 122 S. Ct. 1781, 152 L. Ed. 2d 860 (2002) ("[Tjhe term jurisdiction means ... the courts'
statutory or constitutional power to adjudicate the case." (internal quotation marks omitted)).

Olson confuses Nevada's actual laws with Nevada's codified statutes. The Nevada Revised Statutes

"constitute the official codified version of the Statutes of Nevada and niay be cited as prima facie

1nvcases

© 2022 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the

restrictions and terms and conditions of the Matthew Bender Master Agreement.

^DIX C



evidence of the law." NRS 220.170(3). The Nevada Revised Statutes consist of enacted laws which

have been classified, codified, and annotated by the Legislative Counsel. See NRS 220.120. The
actual laws of Nevada are contained in the Statutes of Nevada.2

Having condudeld Olson failed to demonstrate good cause to overcome the procedural bar and the

district court did not err by dismissing his petition as procedurally barred, we

ORDER the judgment of the district court AFFIRMED.3

Isl Silver. C.J.

Silver

/s/Tao, Jv - -

Tao

Isl Gibbons, J.

Gibbons

Footnotes

1

This appeal has been submitted for decision without oral argument. NRAP 34(f)(3).

“ j

The law creating the Nevada Revised Statutes contains an enacting clause and is found in the 1957

Statutes of Nevada, in chapter 2, on page 1.

2

3

To the extent Olson claims he is actually innocent, we decline to consider his claim because it was not

raised in his petition or considered by the district court in the first instance. See Davis v. State, 107

Nev. 600, 606, 8|l7 P.2d 1169,1173 (1991), overruled on other grounds by Means v. State, 120 Nev.

1001, 103 P.3d 25 (2003).

2nvcases

© 2022 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
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RESOLUTIONS AND MEMORIALS

^1957 Statutes of Nevada, Page 7874^

Resolutions and Memorials

Senate Concurrent Resolution No. l-Committee on Judiciary

' - FELENO.r - - - :

SENATE CONCURRENT RESOLUTION-Providing that the official engrossed copy of Senate Bill No. 2 may be used as the enrolled bill.

Whereas, The provisions of sec. 8 of chapter 3, Statutes of Nevada 1949, as amended by chapter 385,
Statutes of Nevada 1955, provide that the ofhcial engrossed copy of a bill may by resolution be used as the
enrolled bill; now, therefore, be it ■, _ar ■ j j?

Resolved by the Senate of the State ofNevada, the Assembly concurring, That the official engrossed copy of

Senate Bill No. 2 shall be used as the enrolled bill as provided by law.

Assembly Concuixent Resolution No. l-Committee on Judiciary

FILE NO. 2

ASSEMBLY CONCURRENT RESOLUTION-Exprcssing congratulations and gratitude to Russel West McDonald upon completion and

enactment of Nevada R.evised Statutes.

>

'

Whereas The 48th session of the legislature of the State of Nevada, by unanimous vote of the members ^
' " /thereof, has enacted into law the Nevada Revised Statutes as the law of the State of Nevada to supersede all pnor

^^lawsofa general, public and permanent nature; and _ .

Whereas, Nevada Revised Statutes constitutes a complete revision and reorgamzation of all general statutes

enacted during the 95 years that Nevada has existed as a state and territory, and is the first such revision in the

history of our state; and . . , . . . , ^
Whereas, The preparation of Nevada Revised Statutes was a monumental undertakmg requnmg a degree of

intelhgence, knowledge, technical ability and dedication possessed by few men; and ,
Whereas, The State of Nevada was fortunate that the Justices of the Supreme Court of the State of Nevada

in their capacity as the Statute Revision Commission, were able to secure as director of the commission Russell

West McDonald a native-born Nevadan, educated in the public schools of our state, a Rhodes scholar and a
graduate of Stanford Law School, who was eminently qualified in aU respectsfo perform the tremendous task
imposed upon him; and ^ ^

Whereas, The enactment of Nevada Revised Statutes marks the culmination ^ of nearly 6 years of
exceptionally devoted public service on the pEirt of Russell West McDonald as statute reviser and legislative bill

drafter; now, therefore, be it ^ r
Resolved by the Assembly of the State ofNevada, the Senate concurring. That the legislatae of the State of

^evada-herebYextends-t0~Ras®e!lL^®3t--MI-t;P©Ka3^-fe-3f30®!;jh£astv^Ct3Bge3K!^!!5tmpSLi!ip)?f^e
completion and efaaetmeoit or StMutes axpragsnto am
nd m the peftp?® of tiba State m for tine ’Sv selfless, dedpeafedl

demoted effort wffifch m t!ha pifibifc serv'sce ef tts preparatsiM of fisvada
Statuites; srad be lil: ftps-ab'-ari'

ca

.vrv.-jvv

4*1957 Statutes of Nevada, Page 788
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Page # 1

LEGISLATIVE COUNSEL'S PREFACE

History and Ob j ectives of the Revision

Nevada Revised Statutes is the result of the enactment, by tire 45th Session of the Legislature of the State of Nevada,

of chapter 304, Statutes of Nevada 1951 (subsequently amended by chapter 280, Statutes of Nevada 1953, and

chapter 248, Statutes of Nevada 1955), which created the Statute Revision Commission and authorized the

Coimnission to undertake, for the first time in the state's history, a comprehensive revision of the laws of the State

of Nevada of general application. Although revision was not commenced until 1951, the need for statutory revision

had been recognized as early as 1865 when^an,editorial published in thpjDouglgs County Banner

One subject which ought to engage the early, and serious consideration of the Legislature, about to convene,

and one which should be acted upon without delay, is the revision and codification of the laws of Nevada.

Amendment has been added to amendment, in such manner as to leave, in many instances, the meaning of

the Legislature, that last resort of the jurist, in detennining the apphcation of the law, more than doubtful
* *

*. The most serviceable members of the Legislature will be those gentlemen who wiU do something toward

reducing-to-order-Our-amendmentjidden,-imp.erfectly_framedmnrijumblgd up statutes at large.

From 1861 to 1951 the Legislature made no provisions for statutory revision, although during that period 8,423 acts

passed by the Legislature and approved by the Governor. During the period from 1873 to 1949 eight

compilations ofNevada statutes were published. “Compiling” must be distinguished frnm “revising.” Ordinarily,

the “compiling” of statutes involves the following steps: Removing from the last compilation the sections that have

been specifically repealed since its publication; substituting the amended text for the original text in the case of

amended sections; inserting newly enacted sections; rearranging, to a limited extent, the order of sections; and

bringing the index up to date.
“Revising” the statutes, on the other hand, involves these additional and distinguishing operations: (1) The

collection into chapters of aU the sections and parts of sections that relate to the same subject and the orderly

arrangement into sections of the material assembled in each chapter. (2) The ehmination of inoperative or obsolete,

■ duplicated, impliedly repealed and unconstitutional (as declared by the Supreme Court of the State of Nevada)
■ sections and parts of sections. (3) The elimination of unnecessary words and the improvement of the graimnatical

structure and physical fonn of sections.
The revision, instead of the recompilation, of the statutes was undertaken, therefore, first, to elininate sections or

parts of sections which, though not specifically repealed, were nevertheless ineffective and, second, to clarify,

simplify, classify and generally make more accessible, understandable and usable the remaining effective sections or

parts of sections.
With respect to the accomphshment of the second purpose of revision specified above, the following revisions, in

addition to those mentioned elsewhere in this preface, were made:

1. Long sections were divided into shorter sections. The division of long sections facilitates mdexing and reduces

the complications and expense incident to future amendment of the statutes.

2. Whole sections or parts of sections relating to the same subject were sometimes coinbined.

3. Sentences within a section, and words within a sentence, were rearranged, and tabulations were employed where
indicated.

4. Such words and phrases as “on and after the effective date of this act,” “heretofore,” “hereinafter,” “now,” and

■ “this act” were replaced by more explicit words when possible.

5. The correct names of officers, agencies or funds were substituted for incorrect designations.

were
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Page # 2

The general types of revisions to be made by tire reviser, as well as the broad policies govemmg the work of

revision were determined by the Statute Revision Commission at frequent meetmgs. Precautions were taken o

ensure the accomphshment of the objectives of the program without changing the meanmg or substance of the

r Upon completion of the revision of the text of the statutes in December 1956, the Commission turned to the solution

of a vital problem: Would it recommend the enactment of the revised statutes or would it request the Legislatoe

merely to adopt the revised statutes as evidence of the law? The Commission concluded that the enactment of the

■ revised statutes as law, rather than the mere adoption thereof as evidence of the law, wouldbe the more desira e

• course of action. Accordingly, Nevada Revised Statutes in typewritten form was submitted to the 48& Ses^'f^law of the State of Nevada. This bill, Senate Bill INo.

passed without amendment or dissenting vote, and
, Legislature in the form of a bill providing for its enactment as

2 (hereafter-referred to in this preface as “the.reyision bill”), was

on January 25, 1957, was approved by Governor Charles H. Russell. _ _

On July 1, 1963, pursuant to the provisions of chapter 403, Statutes of Nevada 1963, the Stattite Rev^ion
Commission was abolished, and its powers, duties and fimctions were transferred to the Legislative Counsel of the

"re

state of Nevada.

METHOD AKD FORMi OF PUBLICATION

As required by NR5 220.120, all volumes are “bound in loose-leaf binders of good, and so far as possible,

permanent quahty.” The use of the loose-leaf method makes it possible to keep Nevada Revised Statutes^v^
a e,

without using pocket parts or supplements or completely reprinting and rebindmg each volume, sunply by the
insertion of new pages. As required by NRS 220.160, replacement and supplementary pages to efe statute

text made

necessary by the session of the Legislature are prepared as soon as possible after each session. Completeerprmtings
of Nevada Revised Statidesv,^r^m2.A.eml961, 1973 and 1979, andaftereachregular session begmnmgm 1985.

Replacement pages are additionally provided periodically between legislative sessions as necessary to update he

annotations to NRS, including federal and state case law. Occasionally these replacement pages wiU contam

material inadvertently omitted in the codification of NRS and the correction of manifest clencal errors, as well as

sections or chapters of NRS which have been recodified pursuant to chapter 220 of NRS for clarification or to

alleviate overcrowding. ■ , ■ ^ r
- The outside bottom comer of each page of NRS contains a designation which indicates the repnnt or group of

■ replacement pages with wHch the page was issued. A designation consisting of four numerals contained m

pmentheses means that the page was issued as part of a reprint of NRS immediately foUowmg He legislative session

held in the year indicated by the four nmnerals. For example, the designation “(2019) means that the Pf-S®
issued as part of the reprint of NRS immediately following the 80th Legislative Session which was held “ 2019. A^^
designation consisting of four numerals contained in parentheses immediately foUowed by the capitahzed letter R

and a numeral means that the page was issued as part of a group of replacement pages m the year mdicated by the

four numerdsjn parentheses. The^numeralfoUowingJhe “R” indicates the number ofthe group of replacement

pages The groups begin with the number one and increase sequentially by one number so that the later ^onp will
always have a higher number. For example, the designation “(2019) Rl” means that the page was part ofthe first
group of replacementpages issued in 2019. Similarly,the designation “(2019) R4” means that the page was part of

the fourth group of replacement pages issued in 2019.
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Lovelock Correctional Center

1200 Prison Road
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fl33sum

3

Appellant In Pro Se
4 DATS

5

6 IN THE UNITED STATES COURT OE APPEALS

7 EOR THE NINTH CIRCUIT

. 8 A * * * A

9 . ) C.A. Case No.

)
/

10 ) D.C- Case No.Appellant,
)

11 )-vs-

) APPLICATION EOR

CERT IE ICATE OF

APPEALABILITY

12 , )

)
13 )Respondents-

) •

14

i , in pro se, moves this Court% 15
, I

Appellant, ^ _

for a Certificate of Appealability following the District Court's denial of16

This application is made and based upon 28 U.S.C. § 2253; all papers,

pleadings and documents herein and in the lower court record; and the following

points and authorities.

17 same.

18

19

20 POINTS AND AUTHORITIES

DtVoW-

dismissing/denying Appellant's § 2254 petition.

, 20;^, the District Court entered its ORDER

(Check if applicable)

21 On

22
o

o

, the lower court denied Appellant's Motion to23 , 20On
CO

cn

The lower court denied a Certificate ofAlter or Amend/Reconsider.24
cu

O

This request is timely - submitted in accordance withAppealability- ("COA").

Ninth Circuit Rule 22-i-

25

u

26u

This Court has interpretedTitle 28 U.S.C. § 2253 governs this question.27
<

'5

.this statute as requiring a petitioner to first make application to the lower28

AtPeWpix K
-1-
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r

>

ninth Circuit Rule 22^1(1) requires that, following the district1 court.

Id.d.»-ndal nf n CnA-r-^^J.lnnt OTay^mnve this Court for suctL>

In order for a COA to lie. Appellant need only make a substantial showing

reasonable jurists could

XT

3

4
IT!

of the denial of a constitutional tight, and that

debate whether (or, for that matter, agree that) the petition should have been

adequate to

5

6 resolved in a different manner or that the issues presented were

Hiller-Il v. Cockrell, 537 U.S7 U f tl

deserve encouragement to proceed further.

A COA does not require a8 322; L23,S.Ct. 1029, 1039 (2003)(citations omitted).

be debatable even though9 showing that the appeal will succeed, as a claim can

-avBry-jurist'-of-reason-might-ag-r-ee^r-af-ter-a-GOA-has-been-granted-and_the_caae-

has received full consideration, that a petitioner will not prevail.

10

Id. In11

reasonable jurists would find the district12 short. Appellant need show that

court's.assessment of the constitutional claims debatable or wrong. . Id.,13

14 537 U.S- 322, 123 S.Ct. at 1040.

Citing M-lller-El, this Court has declared that the showing that must be

made to obtain a COA is less than that required to obtain habeas relief.

In fact, this Court previously

substantial showing" requirement for a COA is satsified

where a petitioner demonstrates the "relatively low" showing that

debatable among jurists of reason; that a court could’resolve the issues

[differently]; or that the questions are adequate to deserve encouragement to

■Williams -V-.- Woodford—306~1.3d— 665,- 681— (-9th-Cir —2002)

■ 15

Allen16

V. Ornoski, 435 1.31 946, 951 (9th Cir. 2006).17

18
tl

held that the AEDPA* s

the issues19

20 are

21

22 “proceed-furthex^

This Court need only take a quick look at the face of the petition to23

determine if it facially alleges the denial of a constitutional right, with any

claims satisfying this modest standard of necessity receiving a COA.

Any doubts as to whether the

24

Horrisv25

Woodford, 229 P.3d 775, 781 (9th Cir. 2000).26

petitioner has met this standard are to he resolved in his favor. ■Valerio v.27

Crawford, 306 P.3d 742, 767 (9th Cir. 2002).28
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/

1 Uader these standards, Appellant's claims within the petition and the

thereof Qualify for a COA.2 Themanner^-ef the &onjt-'s-dfsp&sitl OTT

3 Groundslower court's record demonstrates that all grounds

4 qualify for a COA under the ahove-cited authorities.

See attached page(s) for more detailed

arguments as to why a COA should issue on the claims and/or how the lower

y5 (Check if applicable)

6

7 court's adjudication thereof was erroneous.

Indeed, the Grounds within the petition facially allege the denial of a

constitutional right, jurists of reason would debate the Issues and whether the

lower- court—erred—in-resolving—the—issues—and/or_would_deb at e_whether_Jthat

court could have resolved the issues differently, and the questions are

,8

9

LO

11

12 adequate to deserve encouragement to proceed further.

13 CONCLUSION

14 For the reasons set forth above, Appellant respectfully requests this

15 Groundsall groundsCourt to issue a COA as to

16 and the district court's adjudication thereof.

Dated this day of17 « 20J^,

18

19

Lovelock Correctional Chnter

I2O0 Prison Road

Lovelock Nevada 89419

Appellant In Fro.Se

20

21

22

23 / / /

24 / / /

25 / / /

26 / / /

27 / / /

[<y
28 / / /
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No.

IN THE

SUPREME COURT OF THE UNITED STATES

— PETITIONER

(Your Name)

VS.

IJINirED STATES 6T — RESPONDENT(S)

PROOF OF SERVICE

I, , do swear or declare that on this date,

, 20_2^L, as required by Supreme Court Rule 29 I have
served the^enclosed MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

and PETITION FOR A WRIT OF CERTIORARI on each party to the above proceeding
or that party’s counsel, and on every other person required to be served, by depositing
an envelope containing the above documents in the United States mail properly addressed
to each of them and with first-class postage prepaid, or by delivery to a third-party
commercial carrier for delivery within 3 calendar days.

The names and addresses of those served are as follows:

SoluuVof 0^ -Vke. , Eqovvn ~Dfc.yoirWgv\-V o-F An<>-h'c£.

I v/QAiQ N.W..^ \A/ci'A\\\n^470i/n T)U ^ 7A^ 3D ~ ■
.Ac>fCilrv p- Ford, iGO ^arfov\ $t. Ugr^DiA. /CiTvjj NV ‘^TTO \

I declare under penalty of perjury that the foregoing is true and correct.

XU ,201HExecuted on


