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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[x] For cases s from federei courts

The opinion of the United States court of appeals appears at Appendix A_ to M/A
the petition and is

[ ] reported at ; OF,

17T has been designated for publication but is not yet reported; or,
[x] is unpublished.

The opinion of the United States district court appears at Appendix to BS

the petition and is

[ ] reported at ; OT,
[ 1 has been designated for publication but is not yet reported; or,
[X] is unpublished.

[x] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is ‘

[ ] reported at ~; OF,
[ 1 has been designated for pubhcatlon but is not yet reported or,
[x] is unpublished.

R -The"opini'on‘of‘the
appears at Appendix

—state-drsteret S court
to the petition and is

[ 1 reported at ; OF,
[ 1 has been designated for pubhcat1on but is not yet reported or,
[X] is unpubhshed




JURISDICTION

[X] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _ May 2%, 7074

[X] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: and a copy of the
“order denying rehearing appears at Appendix __~~ = T I -

[ 1 An extension of time to file the petition for a writ of certiorari was granted

to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

1 Notificetion Fursuavﬂ' o0 2% L.S.C. 87403 (b) awnd
R. Sup. C+. Rule 294 (¢) has beew wade.

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix _

[ 1 An extension.of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
_Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date: M&M‘i
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. Case TR Document 10 Filed 05/29/24

UNITED STATES COURT OF APPEALS

Page 1 of 1

FILED

MAY 28 2024

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS -

FOR THE NINTH CIRCUIT
No. .~
Petitioner - Appellant, | D.C. No. -
. District of Nevada,

.. _._|Remo
TIM GARRETT and ATTORNEY ORDER
GENERAL OF THE STATE OF
NEVADA,

Respondents-Appellees.

Before: CHRISTEN and FORREST, Circuit Judges.

“The fequest for a certificate of éppeala‘bﬂity (DbckétrEnitry No. 3) is denied

because appellant has not shown that “jurists of reason would find it debatable

whether the petition states a valid claim of the denial of a constitutional right and

that jurists of reason would find it debatable whether the district court was correct

in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000); see also 28

 U.S.C. § 2253(c)(2); Gonzalez'v. Thaler, 565 U.S. 134, 140-41 (2012).

Any pending motions are denied as moot.

DENIED.

- APPENDIX A




~Case = ... ' Document 7 Filed 10/13/23 Page 1 of 1

A0450 (NVD Rev. 2/18) Judgment in a Civil Case

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
rada v
JUDGMENT IN A CIVIL CASE
Petitioner,
V. ) .
Case No. =. " .. oo 0d ikl [0
TIM GARRETT, et al.,
" Respondenmts.

Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and
the jury has rendered its verdict.

X  Decision by Court. This action came for consideration before the Court. The issues have been

___ Decision by Court. This action came to trial or hearing before the Court. The issues have been tried
or heard and a decision has been rendered.

considered and a decision has been rendered.

IT IS ORDERED AND ADJUDGED that this action is dismissed with prejudice.

IT IS FURTHER ORDERED that a certificate of appealability is denied, as jurists of reason
would not find dismissal of the Petition for the reasons stated herein to be debatable or wrong.

IT IS FURTHER ORDERED that judgment is hereby enteyed accordingly, and this case is closed.

CLERK OF COURT .

Signature of Clerk or Deputy Clerk

""" Date: October 13, 2023
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Case » Document 5 Filed 10/12/23 Page 1 of 4

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* * *

Case No.
Petitioner, ORDER
V.
TIM GARRETT, et al.,
Respondents.
Pro se Petitioner { = = ~_~“ =~ " filed a Petition for Writ of Habeas Corpus

under 28 U.S.C. § 2254. (ECF No. 1-1 (*Petition”).) This Court conducted an initial review
of the Petition and ordered Wilcox to show cause why the Petition should not be dismissed
as untimely. (ECF No.3.) | . timely responded to the order to show cause. (ECF No.
4.) The Court now determines that the Petition is untimely, warranting its dismissal.

I BACKGROUND'

Redacted
TInsext Pereonal Cace History Were

Judicial notice is taken of the docket records of the Eighth Judicial District Court
and Nevada appellate courts, which are accessible at
https://www _clarkcountycourts.us/portal and

http://caseinfo.nvsupremecourt.us/public/caseSearch.do.
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the motion, . appealed, and the Nevada Court of Appeals affirmed on May 8, 2023.

Leo e - v, State of Nevada, No. ~ . J(Nev. Ct
Apps. May 8, 2023).
1. LEGAL STANDARD

The Antiterrorism and Effective Death Penalty Act ("AEDPA”") establishes a one-

year period of limitations for state prisoners fo file a federal habeas petition pursuant to

possible triggering dates, with the most common being the date on which the petitioner's
judgment of conviction became final by either the conclusion of direct appellate review or

the expiration of the time for seeking such review. See 28 U.S.C. § 2244(d)(1)(A). The

—28-U:S.C. § 2254.-The one=year limitation-period- begins- to- run-from-the-latest-of four -| —-—

fe'derai limitations period is tolled while “a properly filed application for State post-
conviction or other collateral review with respect to the pertinent judgment or claim is
pending.” 28 U.S.C. § 2244(d)(2),. No statutory tolling is allowed for the period between
finality of a direct appeal and the filing of a petition for post-conviction relief in state court
because no state court proceeding is pending during that time. See Nino v. Galaza, 183
F.3d 1003, 1006—07 (9th Cir. 1999); Rasberry v. Garcia, 448 F.3d 1150, 1153 n.1 (Sth
Cir. 2006). ' '
"Wl.  DISCUSSION - .

R

" : conviction became final on the date on which the time for seeking direct

“be filed with the district court clerk within 30 days after the entry of the judgment or order
being appealed”); Gonzalez v. Thaler, 565 U.S. 134, 137 (2012) (when a state prisoner

“does not seek review in a State’s highest court, the judgment becomes ‘final’ on the date
that the time for seeking such review expires”). The federal statute of limitations thus

began to run the following day: April 10, 2018. Accordingly, the limitations period expired

APPENDIN B3

365 days later on April 10, 2019. Although *.** - filed a motion to correct his sentence

review expired: April 9, 2018. See Nev. R. App. P. 4(b)(1) (requiring a notice of appealto |
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on October 13, 2022, it was filed after the AEDPA clock had already expired. As such,

motion to corre(.:tA his sentence could not have tolled an already expired
limitations period. See Jiminez v. Rice, 276 F.3d 478, 482 (9th Cir. 2001). Accordingly,
Wilcox filed his Petition four years and five months after the AEDPA limitation period

expired.

In his response to the order to show cause, . " argues that the state district

" “court lacked subject riatter jlirisdiction over his criminal case, and because subject matter-

jurisdiction can never be forfeited or waived, his Petition “is not subject to the statute of
limitations in AEDPA.” (ECF No. 4 at 2, 5.) Specifically, contends that NRS §

171.010, the statute giving Nevada state district courts their jurisdictional authority, was

SAO(D@\ICUCH#CON—\

nullified in 1957 when the Nevada Legislature enacted the Nevada Revised Statutes and
invalidated all preexisting statutes, including NRS § 171.010, so the state district court
- did not have-subject matter jurisdiction over him. (/d. at 4.) Alternatively, . contends
that this Court should exercise its discretion to entertain his Petition given his novel
subject matter jurisdiction argument. (/d. at 5 (citing Reed v. Ross, 468 U.S. 1 (1984)
(“[Wilhere a\constitutional claim is so novel that its legal basis is not reasonably available
to counsel, a defendant has cause for his failure to raise the claim in accordance with
applicable state procedures.”).) This Court finds that these argun{ents lack merit.
First, regardless of NRS § 171.010, the Nevada state district court had jurisdiction -
over*- " - underlying criminal case under the Nevada Constitution. See NEV. CONST. ..
art. VI, § 6. Second, NRS § 171.010 does not address the'state district court's jurisdiction;

rather, it providés criminal liability for persons committing offenses within Nevada. Third,

NONOR NN N
® N o o A~ »

“wand~ argument that the Nevada state courts lack jurisdiction under NRS § 171.010,
which is also the basis of his Petition, presents an issue of state law, but “federal habeas
- corpus relief does not lie for errors of state law.” Lewis v. Jeffers, 497 U.S. 764, 780

(1990). Finally, W=~ ~ reliance on Reed v. Ross is misplaced. In Reed, the Supreme

A\?PENDEX Y
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Court held that a novel constitutional claim may establish cause to overcome a
procedurally defaulted claim. 468 U.S. at 11. This holding in Reed does not apply to a

time-barred petition.

V. CONCLUSION

It is therefore ordered that this action is dismissed with prejudice as time barred. A

certificate of appealability is denied, as jurists of reason would not find dismissal of the

- Petition for the reasons stated herein to be debatable-orwrong.—— -~ ———————-—

It is further ordered that the motion to proceed in forma pauperis (ECF No. 1) is

granted.

It is further ordered that the motion for order to show cause (ECF No. 4) is denied.

I\)Nl\)—‘—-‘-—‘—*—‘—“—‘—\—‘
N 2O © ® N o o~ w N =

It is further ordered that the Clerk of Court (1) file the Petition (ECF No. 1-1); (2)

add Nevada Attorney General Aaron D. Ford as counsel for Respondents;? (3) provide

- the Nevada Attorney General with copies of the Petition (ECF No. 1-1), this order, and all.

other filings in this matter by regenerating the notices of electronic filing; (4) enter final
_judgment dismissing this action with prejudice; and (5) close this case.

DATED THIS 12t day of October 2023.

'MIRANDA M. DU
CHIEF UNITED STATES DISTRICT JUDGE

N NN NN N
o ~N o g A~ W

2No response is required from Respondents other than to respond to any orders
of a reviewing court.
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‘ PROCEEDINGS TO COMIVITMENT 171.015

LOCAL JURISDICTION OF PUBLIC OFFEN SES

NRS 171.010 Jurisdiction of offense committed in State. Every persom,
whether an inhabitant of this state, or any other state, ot of 2 territory or district of
the United States, is liable to punishment by the laws of this state fora public offense

committed therein, except where it is by law co gnizable exclusively in the courts of
the United States.

[1911 Cr. Prac. § 58; RL§ 6908; NCL § 10705]

NEVADA CASES.

Venue is material allegation and must be proved; use of circum
case is matenial allegation and must be proved, and proof may be made
People v. Gleason, 1 Nev. 173 (1865)

Statutes considered together show legislative intent that incarceration of convicted murderer upon life
sentence does mot preclude trial under indictment for another murder. RL § 6908 (cf NRS 171.01_0).

making cvery person who commits 2 come liable to punishment, RL § 6921 (cE NRS 171.080), permithng
prosecution Jor 2 rourder to be commenced at any Hme after the death of the victim, and RL § 7459 (cf NRS

stantial cvidence. Venue in a criminal
by the use of circumstantial evidence.

o 174.325), authorizing 20 order directing a person in prison brought before a court of criminal jurisdiction when it

.. is necessary_for any puIpose, disclose legislative intent that incarceration of the convicted murderer upon. 2 life

s(cnt:ncc does not precliide i gl vnder indictment for another murder. In re Tramoer, 35 Nev. 56, 126 Pac. 337
1912) SREEREEIEEE

Venue may be established by dircuastantiz] evidence. Where, in 2 pIo
Tarceny of a store, the manaper of the store where the larceny was atternpted (estified be lived in the county and
- managed 2 store in a city located in the county, cmployees testificd as to the address of th

¢ store and the
dcfendant testificd that he lmew that the incident in which he was involved occurred 1o a certain store, there was

sufficient cirenmstantial cvidence to establish venue in the county of tdal although no specific mention of the

county was made at trial. (See NRS 171.010.) Dixon v. State, §3 Nev. 120, 424 P.2d 100 (1967), cited, Najanan
v. Sheriff, Clatk Couaty, 87 Nev. 495, at 496, 489 P.2d 405 (197 1), Hyler v. Shenff, Clark County, 93 Nev. 561,

at564,571p.2d 114 (1977), James V. State, 105 Nev. 873, at 875,784 P.2d 965 (1989)

'——"-\J"—Statute—dos_not_exglgd_qy_rosenuﬁun of foreign national. The fact that NRS 171.010, relating to the
jurisdiction of offenses cam.miI:tcd—iE_thc—statc,—m:nﬁonchhc.i bitanis of the Umited States but_did not
=cihcally Teler to fhe ahabitants of foreign t ountries would not be constmed to cxch’idc‘pros:cution—oﬁa
;otclgn naéouﬂ Who COMOITited & come While Tavelng fhrough Nevada, Paulette v. State,

st T Nev. /1, 545 P2d

GE coault v, oiate, cv. 180, af ; Z 1976), Johpstone v. State, 92 Nev. 241,

at 242, 548 P2d 1362 (1 976), Johnstone V. State, 93 Nev. 427, at 428, 566 P.2d 1130 (1977

— > Jurisdiction over crimes committed on land owned by Federal Government. Where anl incident for
which the defendant was accused of felony driving while sntoxicated (see former NRS 484379; cf. NRS
484C.110), occurred on land owned by the Federal Government, the courts of this State bad jurisdiction ta fry the
case because NRS 171.010 gives district coutt jurisdiction aver crimes committed in 2 county except where
the United States has exc Ssiom ACks Tevealed bo teenuon i junsdicion by
fie Uniked Stafcs over he Tand im quesaod, there was no affirmative cessation of urisdiction by Nevada and
affrmative acceptance by the United States.znd NRS 328.110 requires Tecording in the office of the county
recorder to effectuate cessation of jurisdiction. Pendleton v. State, 103 Nev. 93, 734 P2d 693 (1987)

o . ———-=Where dispute concerned which court had jurisdiction over defendant, district court ecred in
directing dismissal of matter. As a general rule, except for, criminal offenses cognizable exclusively in federal
court, some court always bas jurisdiction over 2 criminal defendant (Sec 1

71.010.) Thus, where felony
charges were awaling 2 pre ary cxaminabion i Jusfice court and the Justice court had rcjected the
defendant's contention that the juvenile court had jurisdiction, the dismict court erred in granting a writ of
mandamus dirccting the justice court to dismiss the matter for lack of jurisdiction. (Sec NR3 34.160.) The issue
was not whether any court had jurisdiction over the defendant if he were held to answer
Which court bad jurisdiction. State V. Barren, 128 Nev. 337, 279 P.3d 182 (2012)
ATTORNEY GENERAL'S OPINIONS. i

Nevada court not deprived of jurisdiction where arresting officer takes defendant temporarily 2€T05S
state line. A Novada court was not deprived of crimipal jurisdiction where an officer, in maling an arrest in

cvada, takes the defendant temporarily acToss the state bne while en route to the nearest Nevada magistrate.
'AGO 52 (4-28-1955) o .

NEtve jusaicnon, the

for the charges, but

NRS 171.015 Jurisdiction  of offense commenced withount, but
consummated within, this State; copsummation through agent. When the
commission of & public offense, commenced without the State, is consummated -,
within its boundarles, the defendant is Hable to punishment therefor in this State,
though the defendant was out of the State at the tme of the commission of the

1719 : e (2019)_

secution for the attempted grar-ld T

ATPEND
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LAWS OF THE STATE OF NEVADA

Passed at the
FORTY-EIGHTH SESSION OF THE LEGISLATURE
1

Senate Bill No. 1—Senator Johnson .
CHAPTER 1

AN ACT creating a legislative fund.

[Approved January 23, 1957]

The People of the State of Nevada, represented in'Senate and Assembly,
do enact as follows:

SectioN 1. For the purpose of paying the salaries, mileage, and the postage and stationery allowances of
~members of the 1957 Nevada legislature, the salaries of the attaches, and the incidental expenses of the respective
houses thereof, and the unpaid expenses incured by the 1956 special session of the Nevada legislature, the state
treasurer is hereby authorized and required to set apart, from any money now in the general fund not otherwise
appropriated, the sum of $150,000, which shall constitute the legislative fund.

Sec. 2. The state controller is hereby authorized and required to draw his warrants on the legislative fund in
favor of the members and employees of the senate and assembly for per diem, mileage, stationery allowances,
compensation, and incidental expenses of the respective houses, when properly certified in accordance with law, and
the state treasurer is hereby authorized and required to pay the same.

Sec. 3. Any unexpended portion of the legislative fund shall revert to the general fund on December 31, 1959.
Sec. 4. This act shall become effective upon passage and approval.

— - Senate Bill No. 2-Committee on Judiciary
CHAPTER 2

—> AN ACT to revise the laws and statutes of the State of Nevada of a general or public nature; to adopt and enact such revised laws and statutes, to
be known as the Nevada Revised Statutes, as the law of the Statc of Nevada; to repeal all prior laws and statutes of a general, public and
permanent nature; providing penalties; and other matters relating thereto.

[Approved January 25, 1957]

— . ——-The-People-gf the State of Nevada;-represented.in Senate and Assembly; -—

do enact as follows:

> Section 1. Enactment of Nevada Revised Statutes. The Nevada Revised Statutes, being the statute laws set
forth after section 9 of this act, are hereby adopted and enacted as law of the State of Nevada.

1957 Statutes of Nevada, Page 2 (CHAPTER 2. SB 2V - T T ’ D

Sec. 2. Designation and Citation. The Nevada Revised Statutes adopted and enacted into law by this act, and
as hereafter amended and supplemented and printed and published pursuant to law, shall be known as Nevada
Revised Statutes and may be cited as “NRS” followed by the number of the Title, chapter or section, as appropriate.

APPENDIX Dy
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—> Sec. 3. Repeal of Prior Laws. Except as provided in section 5 of this act and unless expressly continued by
specific provisions of Nevada Revised Statutes, all laws and statutes of the State of Nevada of a general, public and
permanent nature enacted prior to January 21, 1957, lereby are repealed.

Sec. 4. Construction of Act.

1. The Nevada Revised Statutes, as enacted by this act, are intended to speak for themselves; and all sections of
the Nevada Revised Statutes as so enacted shall be considered to speak as of the same date, except that in cases of
conflict between two or more sections or of any ambiguity in a section, reference may be had to the acts from which
the sections are derived, for the purpose of applying the rules of construction relating to repeal or amendment by
implication or for the purpose of resolving the ambiguity.

2. The provisions of Nevada Revised Statutes as enacted by this act shall be considered as substituted in a
continuing way for the provisions of the prior laws and statutes repealed by section 3 of this act. '
3. The incorporation of initiated and referred measures is not to be deemed a legislative reenactment or
amendment thereof, but only a mechanical inclusion thereof into the Nevada Revised Statutes.
4. The varous analyses set out in Nevada Revised Statutes, constituting enumerations or lists of the Titles,
chapters and sections of Nevada Revised Statutes, and the descriptive headings or catchlines immediately preceding
- or within the texts of individual sections, except the section numbers included in the headings or catchlines

_immediately preceding the texts of such sections, do not constitute part of the law. All derivation and other notes set

out in Nevada Revised Statutes are given for the purpose-of convenient reference, and do not-constitute part of.the_._._ .
Jaw.

5. Whenever any reference is made to any portion of Nevada Revised Statutes or of any other law of this state
or of the United States, such reference shall apply to all amendments and additions thereto now or hereafter made.
SEc. 5. EBffect of Enactment of NRS and Repealing Clause. .
1. The adoption and enactment of Nevada Revised Statutes shall not be construed to repeal or in any way affect
or modify:
(a) Any special, local or temporary laws.
(h)_Any Jaw making an appropriation.

(c) Any law affecting any bond issue or by which afy bomd issue may have been-authorized:

(d) The running of the statutes of limitations in force at the time this act becomes effective.

(¢) The continued existence and operation of any department, agency or office heretofore legally established or
held.

(f) Any bond of any public officer.

.................................................................................................................................

$1957 Statutes of Nevada, Page 3 (CHAPTER 2, SB 2)¥

(g) Any taxes, fees, assessments Or other charges incurred or imposed.

(h) Any statutes authorizing, ratifying, confirming, approving or accepting any compact or contract with any
other state or with the United States or any agency or instrumentality thereof.

2. Al laws, rights and obligations set forth in subsection 1 of this section shall continue and exist in all respects
as if Nevada Revised Statutes had not been adopted and enacted.

3. The repeal of prior laws and statutes provided in section 3 of this act shall not affect any act done, or any
cause of action accrued or established, nor any plea, defense, bar or matter subsisting before the time when such
repeal shall take effect; but the proceedings in every case shall conform with the provisions of Nevada Revised
Statutes.

© 4. All the provisions of laws and statutes repealed by section 3 of this act shall be deemed to have remained in
force from the time when they began to take effect, so far as they may apply to any department, agency, office, or
trust, or any transaction, or event, or any limitation, or any right, or obligation, or the construction of any contract
already affected by such laws, notwithstanding the repeal of such provisions. .

" 5. _No fine, forfeiture or penalty incurred under laws or statutes existing prior to the time Nevada Revised
Statutes take effect shall be affected by repeal of such existing laws or statutes, but the recovery of such fines and
forfeitures and the enforcement of such penalties shall be offected as if the law or statute repealed had still remained
in effect.

6. When an offense is committed prior to the time Nevada Revised Statutes take effect, the offender shall be
punished under the law or statute in effect when the offense was committed. ‘

o 7. No law or statute which heretofore has been repealed shall be revived by the repeal provided in section 3 of
is act. o R S — e e
8. The repeal by section 3 of this act of a law or statute validating previous acts, contracts or transactions shall
not affect the validity of such acts, contracts or transactions, but the same shall remain as valid as if there had been no
such repeal.
9. If any provision of the Nevada Revised Statutes as enacted by this act, derived from an act that amended or
repealed a preexisting statute, is held unconstitutional, the provisions of section 3 of this act shall not prevent the
- preexisting statute from being law if that appears to have been the intent of the legislature or the people.
SEC. 6. Severability of Provisions. If any provision of the Nevada Revised Statiites or amendments thereto, or - -
the application thereof to any person, thing or circumstance is held invalid, such invalidity shall not affect the
provisions or application of the Nevada Revised Statutes or such amendments that can be given effect without the
invalid provision or application, and to this end the provisions of Nevada Revised Statutes and such amendments are
declared to be severable,

APPENDIX D2
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DONALD TAYLOR, Appellant, vs. THE STATE OF NEVADA, Respondent.}
SUPREME COURT OF NEVADA S

<
472 P.3d 195; 2020 Nev. Unpub. LEXIS 875 7

No. 79218
September 18, 2020, Filed

f'—w.f—A-Notice:»- e

NOT DESIGNATED FOR PUBLICATION. PLEASE CONSULT THE NEVADAYRULES OF APPELLATE
PROCEDURE FOR CITATION OF UNPUBLISHED OPINIONS.PUBETSHED INSFABLE FORMAT IN
THE PACIFIC REPORTER. g 3

Editorial Information: Prior History

ORDER OF AFFIRMANCE ’ A\e
rd

This is an appeal from a district court order d&pying a postconviction petition for a writ of habeas
corpus. Eighth Judicial District Court, OI%T‘&(’@_QQ\LT ty; William D. Kephart, Judge. Appellant Donald
Taylor argues that he received ineffegfive %%nce of trial and appellate counsel. The district court
denied the petition after conducting’an ev-ldE:ﬁgary hearing. We affirm.
To demonstrate ineffective assistance of counsel, a petitioner must show that counsel's performance
was deficient in that it fell below %@’G@vé standard of reasonableness and that prejudice resulted

in that there was a reasonable pro a’5ility of a different outcome absent counsel's errors. Strickland v.
Washington, 466 U.S. 668, 687-88,‘1@4 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); Warden v. Lyons, 100
Nev. 430, 432-33, 683 pd 504, 5857(1984) (adopting the test in Strickland); see also Kirksey v.

State, 112 Nev. 980, 99%8?5128 P.%d?1102, 1113 (1996) (applying Strickland to claims of ineffective
assistance of appellate couné%ﬁ)?ﬂhe petitioner must demonstrate the underlying facts by a
preponderance o th%e"EVidence,/Means v. State, 120 Nev. 1001,-1012, 103 P.3d 25, 33 (2004), and
both components of the inquiry must be shown, Strickland, 466 U.S. at 697. For purposes of the
deficiency prong¥gounsel is strongly presumed to have provided adequate assistance and exercised
reasonable professiopaldfidgment in all significant decisions. /d. at 690. We defer to the district court's
factual findfngs that are supported by substantial evidence and not clearly wrong, but review its
[ — applicatiof the lawto-those-facts de novo-Lader v-Warden; 121 Nev: 682;-686-120-P.3d-1164; -

1166 (20051 Ry’

TayJ‘é.r first ardues that trial counsel should have moved to suppress the evidence obtained following

his t%%‘.[@gtop n the basis that he was detained for more than one hour without probable cause. He

argues thaRghe show-up identification that took place within that one-hour period could not provide
nvcases 1

© 2022 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement.
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probable cause because it was unreliable. The record, however, shows that probable cause had been
established before the show-up identification. The victim's phone showed text messages and calls to
and from "D" shortly before the killing; the text messages depicted an agreement wherg the victim
would sell a large quantity of marijuana; witness A. Chenauit told the police thatthe s oe{dng fook
place after the buyers arrived, pulled guns, and stated that they were stealing the me'ari'!uaga; and "D"s
phone number was associated with Taylor in other police records. A challenge toaylorssjjfial
detention on a probable-cause basis would have failed. See Doleman v. State, 107 Nev. 408, 413,
812 P.2d 1287, 1289 (1991) ("Probable cause to conduct a warrantless arres, ‘ﬁﬁs}s when police have
reasonably trustworthy information of facts and circumstances that are sufficiegf ipstiemselves to
warrant a person. of reasonable caution to believe that an offerise has been or is*Bging committed by
~ the person to be arrested.”). Taylor accordingly has not shown deﬁcient;gerformané or prejudice in
counsel's omitling this challenge. The district court therefore did not err i, deg y-m'gfthis claim.t — ——— -

Taylor next argues that trial counsel should have retained an investigator toyinterview Chenault about
her changing description of the shooter. Specifically, he argues tHat’ap inves igation could have
developed evidence that Chenaulf's identification of Taylor as ﬁh?&;ﬁi’? s influenced by a booking
photo texted by the investigating detective to Chenpauif's daL%/%lgaer a"own to Chenault after the
show-up. The discrepancies in Chenault's descriptions ar%e} I-gdocup‘nted in the record, and’

counsel.cross-examined_Chenault on this issue and argugd, it gxten ively. As Taylor has not alleged

that anything would be uncovered that was not alread%nown_and ;vailable to be argued, he has not
shown deficient performance or that he was prejudicéd=gfhe dis }Jct court therefore did not err in
denying this claim.

A

Taylor next argues that trial counsel should hay, !netained _ellgp'eyewitness—identiﬁcation expert,
specifically Dr. Deborah Davis; who had been retaified by Jaylor's codefendant but did not testify after
_ the codefendant pleaded guilty. Substantialﬁvidence su}p‘ports the district court's finding that counsel
made a strategic decision to challenge Che qt\]lt‘s identification by cross-examination rather than an
expert witness, as counsel testified at t 5 evideqtiary hearing that he identified the eyewitness
identification as a significant issue ar’;&co % ej;gg retaining an expert and the record shows that
counse! challenged the identification '-'Wmnal motions, cross-examination, and closing
argurmnent. Taylor has not shown extraordinarpcircumstances warranting a challenge to counsel's
strategic decision and thus has ggf shown deficient performance. See Lara v. State, 120 Nev. 177,
180, 87 P.3d 528, 530 (2004). F%%F&E@glbr has not shown prejudice. Davis testified at the
evidentiary hearing that her testima f wohld have addressed limitations on the accuracy of eyewitness
identifications. Counsel, hpwever, argyed these issues and the facts undermining the reliability of
Chenault's identiﬂcatio;y_%g{ial, suth#hat we cannot say that omitting Davis' testimony undermines
our confidence in the juw"é‘iv%c\iic}éee Strickland, 466 U.S. at 634 ("A reasonable probability is a
probability sufﬁciep};ciunder ity confidence in the outcome.”). '

Taylor next argues that ap%ellate counsel should have better argued that Chenault's identification was
irreparably tainteg\by the st ggestive photograph of Taylor, shown to her by her daughter after the
detective sentit Bjatext message to the daughter. Appellate counsel argued briefly that Chenault's
in-court idefificationwas tainted by both the suggestive show-up identification and the photograph,
-rmrm e —— -—gUch that ée in—couﬁ; identification should have been suppressed. We determined on appeal that the

brief State”% the issue was not supported by cogent argument or relevant authority. Taylor v. S
Stat9, 132 N&wes69, 320 n.6, 371 P.3d 1036, 1043 n.6 (2016). Here, however, Taylor does not proffer

the £ogent ardument or relevant authority that appellate counsel omitted, stating merely that counsel
should®gave %5 ablished that the photograph was overly suggestive and that Chenault's in-court
identificatioy'was _t_»ased on the photograph. We concluded that Chenault's in-court identification had

nvcases 2
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an adequate independent basis in her observation of the suspects in her apartment before the
shooting. Id. at 322, 371 P.3d at 1045. Taylor has not argued how the photograph compromised this
independent basis. Insofar as Taylor refies on United States v. Wade, 388 U.S. 218, 240, 87 S. Ct.
1926, 18 L. Ed. 2d 11489 (1967), and Moore v. lllinois, 434 U.S. 220, 225-26, 98 S. Ct."458, 54 L. Ed.
2d 424 (1977), such reliance is misplaced, as those authorities are relevant only fogthe general
proposition that an in-court identification may be tainted by a suggestive pretrial Iiﬁ%ej ate
counsel did not perform deficiently and Taylor was not prejudiced by counsel's amitting authorities
supporting this general proposition. The district court therefore did not err in dényigg this ¢laim.
f)CeS %o

Taylor next argues that frial and appellate counsel should have challenged f‘%@ﬁé
cellular-service-company custodians of records as "experts.” Taylor has not showniét either a trial or
-~ = —-—--— appellate challenge had merit, as testimony of a cellular-service-companyaEeard leé_togian is expert
testimony and thus the references accurately described the testimony. Sée Blirnside v. State, 131
Nev. 371, 384, 352 P.3d 627, 636-37 (2015). Taylor accordingly hag showripeither deficient
performance nor prejudice in the omission of meritless claims. T district cgurt therefore did not err
in denying this claim. D, F 7

by

Sh
o,

Taylor next argues that trial counsel should have challengedstlye 2 g}%failure to notice the record
custodian testimony as expert testimony.2 Taylor has noty rovidetiithe/State's witness lists, and this
claim is accordingly a bare cl’aim“unsupported*by‘the-ree%ﬁ. ‘S‘ge—gins—v.—StateH 07Z-Nev-178-182,

808 P.2d 535, 538 (1991) (concluding that materials gd Forcytﬁe record on appeal "are presumed
to support the district court's decision”), rev'd on other gretl _ndsgi/ Riggins v. Nevada, 504 U.S. 127,
112 S. Ct. 1810, 118 L. Ed. 2d 479 (1992); see also Thomasyy State, 120 Nev. 37,43 n.4, 83 P.3d
818, 822 n.4 (2004) ("Appellant has the ultimatleifze.sponsib‘llity to provide this court with portions of the

" record essential fo determination of issues raised“%’;’a@ pe!.lgnt's appeal.” (internal quotation marks
omitted)). Even if the State failed to notice the record ciistodians as experts, Taylor has not shown
that trial counsel performed deficiently in oéiﬁing a Cha’ﬁenge, as we settled that expert witness notice

was required in these circumstances twd% earsafter Taylor's trial. See Burnside, 131 Nev. at 384, 352

P.3d at 636-37. "[Clounsel's failure to antiCipates change in the law does not constitute ineffective

assistance of counsel." Nika v. Sfate;élﬂséb_ v. 1272, 1289, 198 P.3d 839, 851 (2008). The district

court therefore did not err in denying this claire

- Taylor next argues that trial coulSelproyided ineffective assistance when his lead counsel David
Phillips had his license suspende‘aaapd cotld not appear at several pretrial hearings and that this
suspension deprived him of his Sixtl Amendment right to counsel. Taylor was represented at these
hearings by his second aftorney Joh\r‘i}Rogers. Phillips' error in allowing his license to be suspended
for failing to submit his C‘E@ggrﬁﬂcﬁﬁon does not constitute deficient perfermance. See United States
v. Mouzin, 785 F.2d 682, 69 i:@f&ir. 1986) (observing that suspension does not per se constitute
ineffective represegptation and Igoking instead to counsef's trial performance). Taylor has not
specifically alleged how Rogers' representation at the hearings was deficient or how Phillips' presence
at these hearing%&vould have led to a reasonable probability of a different outcome. insofar as he
argues that c_u,nsglg- effec_,;iflely abandoned his representation by being suspended, Taylor was not
abandonedsby counseFbecause Rogers was able to represent him. See United States v. Cronic, 466

meme e —— —{ 1 S; 648,656, 1 04%Ct.-~2039, 80.L. Ed. 2d 657.(1984) ("[T]he adversarial process protected by the
Sixth Amement rehuires that the accused have counsel acting in the role of an advocate.” (internal
quotation marks®mitted)). And Taylor's argument that he was denied his counsel of choice fails, as
he vifas not entjtled to counsel of his choice where counsel was appointed.3See Young v. State, 120
Nev. 968, 968?1 02 P.3d 572, 576 (2004) (recognizing that "[a] defendant's right to substitution of

counsel et 76t without limit"). And to the extent that Taylor argues that appellate counsel should have
N , - - - - - - . - - - - - B o
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raised these issues on appeal, he has not identified a basis that would support a meritorious appellate
claim, as he had counsel at all critical stages, and thus has not shown deficient performance or
prejudice. The district court therefore did not err in denying these claims.

Taylor next argues that trial counsel should have waived the penalty phase. Substantial gvidence
supports the district court's finding that counsel made a strategic decision to declig;éimv‘ggighe
penalty phase when asked before trial. Taylor has not shown extraordinary circumstances Warranting
a challenge to that decision and thus has not shown deficient performance. Sgeflgra, 120 Nev. at
180, 87 P.3d at 530. Moreover, Taylor has not shown how waiving the pena]/%ghas uld have led
to a reasonable probability of a different outcome. The district court therefore didghot err in denying
this claim.

Taylor next argues that trial counsel did not properly prepare for the pé';g%%ﬁa\sa’ﬁe‘ record belies — "
Taylor's contention that trial counsel failed to present a mitigation case, asifie jur’gl was presented with
photographs of Taylor's girlfriend and children and evidence reg%gdinég his efforts to turn his life around
through employment and education, and counsel argued in fav}g&f Té‘gylor‘;character and that he
should be given an opportunity to rehabilitate himself and reerite~sg l‘eﬁontrary to Taylor's
contention, it was not objectively unreasonable for counsel jamg, raﬁ%}?%m arguing that Taylor's
criminal history was not significant, as this was false, the State extensively argued regarding that

history, and counsel reasonably avoided calling Sttention teuitA hie fecord repels Taylor's-contention
that his mother would have testified in mitigation, as gﬁg&s%t_al r’ep%. ed contemporaneously that Taylor
did not want to subject his mother to that. And contrary fog‘%lors contention, it was not objectively
unreasonable for counsel to decline to request a‘].ury instructior on mitigating evidence pursuant to
NRS 200.035, as that statute concerns mitigatin Acircumst‘%nges to weigh against aggravating
circumstances in capital penalty phases and Taylor&was Aot a capital trial. See Lisle v. State, 131
Nev. 356, 366-67, 351 P.3d 725, 733 (2O1§£)A(discuss%‘fﬁ1itigaﬁng evidence pursuant to NRS 200.035
in capital proceedings). Accordingly, Taylor has not shdwn deficient performance. The district court
therefore did not err in denying this clairg,

Taylor next argues that trial and appgllate CQ\L\Jn‘S"e“l should have investigated and challenged evidence
during the penalty phase as to Tayloﬁ‘s;tfha:g%tor a 2001 murder in Pomona, California, that was
dismissed without explanation. Taylor argues that investigation would have revealed that another
suspect was culpable. Taylor, hB@_ ver_disgegards that there were two suspect shooters in the 2001
drive-by shooting-proffering a secpd/suspect would not preclude Taylor's participation. Taylor has not
shown deficient performance by tridicounsel, who argued strenuously that this evidence was
impalpable and highly sugpect. Fu hgr’, he has not shown prejudice regarding trial counsel's
performance, as eviden%sec@nd suspect would not itself render the Pomona murder evidence
impalpable or highly suspect: SeefNunnery v. State, 127 Nev. 749, 769, 263 P.3d 235, 249 (2011)
("[Evidence of unc;rﬁjged crimes] is relevant because a sentencing determination should be based on
the entirety of a défendant’s character, record, and the circumstances of the offense, but it may be
excluded from aqgapital pe\nalty hearing if it is impalpable or highly suspect.” (internal citation and
quotation marks Gfgitted))/And Taylor has not shown deficient performance or prejudice regarding
appellate cglinsel's OriSSion, as an appellate claim lacked merit where the jury considered other

-— evidence; including Victim-impact testimony;-T-aylor's prior..conviCtions, and evidence of Taylor's past
domestic Vi .ence,;‘bch that his sentence did not rest solely on the Pomona murder. See Denson V.
Stat:a{, 112 NeWBg9, 492, 915 P.2d 284, 286 (1996) (reversing "a sentence if it is supported solely by
imaa*l!&\able an‘%highly suspect evidence" (emphasis original)). The district court therefore did not err in

denyin‘gxtgis claim.

nvcases _ 4
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Taylor next argues that trial and appellate counsel should have challenged prospective juror 121 for
cause because she was unwilling to consider all possible punishments in a penalty phaﬂse. While
prospective juror 121 stated that she believed that murder warranted "the ultimate punishment," she
assented that she would consider all possible punishments and follow the court's instructons. Taylor
accordingly has shown neither deficient performance nor prejudice regarding trial ,gf%:rmsé's omitting a
meritless challenge for cause on this basis. See Leonard v. State, 117 Nev. 53, 85, 17 P. %397, 405
(2001) (providing that a prospective juror should be removed for cause if her "yigws would prevent or
substantially impair the performance of [her] duties as a juror in accordance \ﬁﬁh [ﬂe‘g],,imstructions and

[her] oath" (internal quotation marks omitted)). Further, Taylor has not shown hat.an appellate claim

on this basis had merit and thus has not shown deficient performance or prejudiceX: that regard. Cf.
-~ Blake'v. State, 121 Nev: 779,796,121 P.3d 567, 578 (2005) (recognizi.-—Ea, I%?

jury is not violated unless a juror empaneled was unfair or biased). The dit ~ourt therefore did not

strjét col
err in denying this claim. “%/
Taylor next argues that Carpenter v. United States, 138 S. Ct. 2;,'2; 086, 2'?-01 L _Fd. 2d 507 (2018), applies
retroactively and that the seizure of his cell site location inforrfatiomwithodt a warrant violated the
Fourth Amendment.4Carpenter was decided after Taylor's ¢ wictionsbecame final, and Taylor argues
that it clarified existing law, rather than announcing a news ule @.gﬁ%}r‘lsﬁutional procedure. We
T

htto animpartial

disagree. Carpenter announced a new rule, as it overruliec‘T‘%?ﬁ s ofauthority permitting- warrantless
seizure of cell site data under certain circumstances. fi%f Uﬁ?e‘gﬁggates v. Carpenter, 819 F.3d 880,
887 (2016) (citing circuit court decisions declining to appljzgourty Amendment protections to cell site
metadata), revel, 138 S. Ct. 2206, 201 L. Ed. 2d 507; Unité#%ﬁtes v. Yang, 958 F.3d 851, 864 (9th
Cir. 2020) (Bea, J., concurring in the judgment)};ﬂ*@cogniziﬁg fhat Carpenter set forth a new rule);
United States v.Goldstein, 914 F.3d 200, 201-02 (3 ‘.G_ir.}@‘lg) (same); see also Bejarano v. State,
122 Nev. 1066, 1075, 146 P.3d 265, 272 (2006) ("[A] it e is new when it overrules precedent,
disapproves a practice sanctioned by prior’cages, or overturns a longstanding practice uniformly
approved by lower courts."). And as Cagpenter's extension of the warrant requirement to cell site
location data did not "establish that it j$ unegrsiiutional to proscribe certain conduct as criminal or to
impose a type of punishment on cettal ndeféndants because of their status or offense" or "establish a
procedure without which the likelihood of an&ecurate conviction is seriously diminished,” it does not
apply retroactively. See Bejarang,122 Nev. at 1074-75, 146 P.3d at 271. The district court therefore
did not err in denying this claim. % =

Sy

4

Taylor next argues that trial and appellate counsel should have challenged the constitutionality of the
legislative processes leading fo the, g(:aﬂiﬁcation of the Nevada Revised Statutes. He argues that the
1951 statute that create%statute ’Feviéion commission to revise and compile Nevada's laws-of which
Supreme Court justices woul'?i-.‘bg}tﬁree members-violated a constitutional provision barring justices
-from holding anotr}g‘rzaonjudicial/ofﬂce. He also argues that this deprived the trial court of subject
matterjurisdictiog and violated the separation of powers. Taylor has not demonstrated deficient
. performance or pfejudice Because Taylor did not show that the trial court lacked subject matter
— jurisdiction. Sge mv Conét. art. 6 § 6; NRS 171.010. Taylor further did not show that justices of the
-Nevada Suﬁr’gr?e %ﬁ%mated the constitution by serving in a nonjudicial public office because he

did not shew that‘pahicipaﬁng-infthe-commissionl'[i]nvolve[d]_the.continuous exercise, as part of the

regular and@manent administration of the government, of a public power, trust or duty." Nev. Const.
Art. 6, § 11; N‘RB@%LOOS(‘I) (defining "Public officer"); 1963 Nev. Stat., ch. 403, preface, at 1011
(pr'g&fjding thatthe act serves to abolish the statute revision commission and to assign its duties to the
Legis}hﬁi%'ﬁjve Cofinsel Bureau). Moreover, the Legislature enacts the actual laws of Nevada, while the

LegislativE&igounsel Bureau-which succeeded the statute revision commission-codifies and classifies
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those laws as the Nevada Revised Statutes, grouping laws of similar subject matter together in a
logical order, but not itself exercising the legislative function. See NRS 220.110; NRS 220.120(3);
NRS 220.170(3); 1963 Nev. Stat., ch. 403, preface, at 1011. Taylor accordingly has noffshown that the
statute revision commission improperly encroached upon the powers of another branénipf
government, violating the separation of powers. See Comm'n on Ethics v. Hardy, 125 Nev. 285,
291-92, 212 P.3d 1098, 1103 (2009) ("The purpose of the separation of powers déﬁﬁﬁ?ﬁto prevent
one branch of government from encroaching on the powers of another branch.”).The district court
therefore did not err in denying this claim. g

)
=
s

Lastly, Taylor argues cumulative error. Even assuming that multiple deﬁcienciéunsel's
performance may be cumulated to demonstrate prejudice in a postconviction con é)g;,/ see McConnell
d

——v. State, 125 Nev.243,259; 212-P.3d 307, 318 (2009);Taylor has not dx nstrated-multiple

instances of deficient performance to cumulate. .
Having considered Taylor's contentions and concluded that they demot warrapt relief, we
ORDER the judgment of the district court AFFIRMED. ' :

s/ Parfaguirre, J.

Parraguirre

s/ Hardesty, J.
Hardesty

/sl Cadish, J.
Cadish

» \
Taylor argues that the district cou% idenied this and other claims without an evidentiary hearing. The
record belies this contention, as ag eVic ‘egl;t'l’ary hearing was held and postconviction counsel had the

opportunity to ask trial counsel abo 4'this’omission or any other claim raised in the pleadings.
2

Taylor does not argue tﬁ%ﬁ p ellatg counsel should have raised a claim on this basis.
3

Taylor did not cogéikﬁboréhedusly object to Rogers' representation while Phillips was unavailable.
4

The CarpentghdeGision was entered after Taylor's conviction had becbme final, and thus, his claim

based on -*arpenter‘cou‘ld not have been raised on direct appeal. See NRS 34.810(1)(b), (3).
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Unpublished Disposition
Supreme Court of Nevada.

Lance G. KRIG, Appellant,
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The STATE of Nevada, Respondent.

No. 50976.
|
Feb. 2, 2000.
Attorneys and Law Firms
Paul—é'—v}o;glheg T T Bt e i B e et i
Attorney General Catherine Cortez Masto/Carson City
Clark County District Attorney David I. Roger
ORDER OF AFFIRMANCE

1 This is an appeal from a judgment of conviction, pursuant to a plea in accordance with North Carolina v. Alford, 400 U.S.

25 (1970), of a single count of coercion. Eighth Judicial District Court, Clark County; Donald M. Mosley, Judge. The district

court sentenced appellant Lance Krig to serve a term 0f 12 to 48 months in prison.

On appeal, Ktig claims that the district court erred in denying his pretrial motion to dismiss for lack of subject matter jurisdiction.

Specifically, Krig argues that the statutes under which he was charged and convicted 1 are unconstitutional, as they each lack
the enacting clanse mandated by Article 4, Section 23 of the Nevada Constitution. This argument is without merit.

The enacting clause of the Nevada Constitution states, “The enacting clause of every law shall be as follows: ‘The people of
the State of Nevada represented in Senate and Assembly, do enact as follows,” and no law shall be enacted except by bill.” Nev.
Const. art 4, § 23. This court has interpreted the enacting clause to require that all laws express upon their face “the authority
by which they were enacted.” State of Nevada v. Rogers, 10 Nev. 250, 261, 1875 WL 4032, at *7 (1875). Krig asserts that the
laws under which he was charged and convicted, as compiled in the Nevada Revised Statutes, lack this enacting clause and
are therefore unconstititional.

However, Krig fails to recognize that each of the acts creating and last amending the statutes at issue, as published in the
Advanced Sheets of Nevada Statutes (Statutes of Nevada), begins with the phrase “THE PEOPLE OF THE STATE OF

,,_NEVAD&?REEBESEANEQI&SEN@AA@iASSEN[BLY, DO ENACT AS FOLLOWS.” 1997 Nev. Stat., ch. 313, at 1174;

1995 Nev. Stat., ch. 293, at 508; 2007 Nev. Stat., ch. 528, at 3245; 1995 Nev. Stat, ch. 443 - at 1167 THis; the statutesunder

which Krig was charged and convicted comply with the constitutional mandate of Article 4, Section 23. See Ledden v. State,
636 N.W.2d 873, 876-77 (Minn.2004) (holding that, where appellant argued that his convictions were unconstitutional because
statites under which he was charged did not contain constitutionally required enacting clauses, appellant's convictions were
not unconstitutional as acts creating and amending laws began with required phrase); State v. Wittine, No. 90747, 2008 WL
4813830, * 4 (Ohio Ct.App. Nov. 6, 2008) (holding that omission of constitrtionally required enacting clauses in Ohio Revised
Code “in no way affects the validity of the statutes therselves” where clauses were contained in senate bill enacting laws).
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Krig v. State, 287 .50 1193 (£uvy)

Further, Krig's argument conflates the laws of Nevada with the codified statutes. The Nevada Revised Statutes “constitute the
official codified version of the Statutes of Nevada and may be cited as prima facie evidence of the law.” NRS 220.170(3).
The Nevada Revised Statutes consist of enacted laws which have been classified, codified, and annotated by the Legislative

Counsel. See NRS 220 .120. The actual laws of Nevada are contained in the Statutes of Nevada, which as mentioned above, do <

contain the mandatory enacting clauses. Moreover, NRS 220.110, which sets forth the required contents of the Nevada Revised
Statutes, does not mandate that the enacting clauses be republished in the Nevada Revised Statutes. Thus, we conclude that the
fact that the Nevada Revised Statutes do not contain enacting clauses does not render the statutes unconstitutional. Therefore,
Krig's convictions are not constitutionally deficient. Accordingly, we

*3 ORDER the judgment of conviction AFFIRMED.

All Citations ,

281P3d H?__’E_(Table), 2009 WL 1491110

Footnotes

1 The amended criminal information charged Krig with two counts of sexual assault in violation of NRS 200.364 and

NRS 200.366, and one count of attempted sexual assault in violation of NRS 200.3 64, NRS 200.366 and NRS 193.330.7

The second amended information, to which Krig pleaded guilty, charged Krig with one count of coercion in violation
of NRS 207.150. :

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.

APPENDIK F2

WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Governmeant Works. EX 2




I

PATRICK DOYLE OLSON, Appellant, vs. THE STATE OF NEVADA, Respondent.
COURT OF APPEALS OF NEVADA
2017 Nev. App. Unpub. LEXIS 699; 133 Nev. 1058
No. 72337

October 11, 2017, Filed |

Noticer—- — -~ -- 7 —/oTTTTTT T s mTm T S T T s T

NOT DESIGNATED FOR PUBLICATION. PLEASE CONSULT THE NEVADA RULES OF APPELLATE
PROCEDURE FOR CITATION OF UNPUBLISHED OPINIONS.PUBLISHED IN TABLi,E FORMAT IN

THE NEVADA REPORTER. : i
Judges: Silver, C.J., Tao, J., Gibbons, J.

Opinion

ORDER OF AFFIRMANCE

Patrick Doyle Olson appeals from a district court order dismissing the postconviction petition for a writ
of habeas corpus he filed on November 4, 2016.1 Eighth Judicial District Court, Clark County; Michael
Villani, Judge. !

1
I

Olson did not file a direct appeal and his habeas petition was filed more than three'} years after the
judgment of conviction was entered on April 30, 2013; consequently, Olson's petition was untimely
filed and procedurally barred absent a demonstration of good cause-cause for the Idelay and undue

prejudice. See NRS 34.726(1).

Olson claimed he had good cause to overcome the procedural bar because his clellims were based on
newly discovered evidence that the bill creating the Nevada Revised Statutes was hot properly
enacted into law and because subject matter jurisdiction can be raised at any time! Olson argued that
the bill was flawed and unconstitutional because the procedural requirements for enacting a bill into
law were not followed, justices of the Nevada Supreme Court improperly participated in the legislative

process, and the law does not contain an enacting clause. :

Olson has failed to demonstrate good cause because his claims regarding the Ne\'/ada Revised -
Statutes were available to be raised in a timely petition and ignorance of the law is\not an impediment
external to the defense. See Hathaway v. State, 119 Nev. 248, 252-53, 71 P.3d SQB, 506 (2003);
Phelps v. Dir., Nev. Dep't of Prisons, 104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988). Olson also

failed to demonstrate his claims regarding the Nevada Revised Statutes implicated the jurisdiction of

the district court. See Nev. Const. art. 6, § 6; NRS 171.010; United States v. Cottoh, 535 U.S. 625,
630, 122 S. Ct. 1781, 152 L. Ed. 2d 860 (2002) ("[T]he term jurisdiction means . . .the courts'
statutory or constitutional power to adjudicate the case." (internal quotation marks omitted)).

Olson confuses Nevada's actual laws with Nevada's codified statutes. The Nevade; Revised Statutes
"constitute the official codified version of the Statutes of Nevada and may be cited as prima facie

nvcases 1
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evidence of the Igaw." NRS'220.170(3). The Nevada Revised Statutes consist of enacted laws which
have been classified, codified, and annotated by the Legislative Counsel. See NRS 220.120. The

actual laws of Nevada are contained in the Statutes of Nevada.2

Having concluded Olson failed to demonstrate good cause to overcome the procedural bar and the
district court did not err by dismissing his petition as procedurally barred, we

ment of the district court AFFIRMED.3

ORDER the judg
/sl Silver, C.J.

Silver

/sl Tao, J: - — -

Tao
/sl Gibbons, J.
Gibbons

Footnotes

nvcases
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1

This appeal has been submitted for decision without oral argument. NRAP 34(f)(3).

2

The law creating

the Nevada Revised Statutes contains an enacting clause and is found in the 1957

Statutes of Nevada, in chapter 2, on page 1.

3

~

To the extent Olslo‘n claims he is actually innocent, we decline to consider his claim because it was not

raised in his petition or considered by the district court in the first instance. See Davis v. State, 107
Nev. 600, 606, 8[17 P.2d 1169, 1173 (1991), overruled on other grounds by Means V. State, 120 Nev.

1001, 103 P.3d 2

5 (2003).

2
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RESOLUTIONS AND MEMORIALS

Resolutions and Memorials

Senate Concurrent Resolution No. I-Committee on Judiciary

el o 1 0 0 Bl
SENATE CONCURRENT RESOLUTION-Providing that the official engrossed copy of Senate Bill No. 2 may be used as the enrolled bill.

WxEREAs, The provisions of sec. 8 of chapter 3, Statutes of Nevada 1949, as amended by chapter 385,
Statutes of Nevada 1955, provide that the official engrossed copy of a bill may by resolution be used as the
enrolled bill; now, therefore, be it

Resolved by the Senate of the State of Nevada, the Assembly concurring, That the official engrossed copy of
Senate Bill No. 2 shall be used as the enrolled bill as provided by law.

. __) Assembly Concurrent Resolution No. 1—Committee on Judiciary

FILE NO. 2

ASSEMBLY CONCURRENT RESOLUTION-Expressing congratulations and gratitude to Russel West McDonald upon completion and

) enactment of Nevada Revised Statutes.
N, 7

’;ﬁ: - /‘ WuEreas, The 48th session of the legislature of the State of Nevada, by unanimous vote of the members )
thereof, has enacted into law the Nevada Revised Statutes as the law of the State of Nevada to supersede all prior €&— *
~aws of a general, public and permanent nature; and -t
WuEREAs, Nevada Revised Statutes constitutes a complete revision and reorganization of all general statutes
enacted during the 95 years that Nevada has existed as a state and territory, and is the first such revision in the
history of our state; and
WHEREAS, The preparation of Nevada Revised Statutes was a monumental undertaking requiring a degree of
intelligence, knowledge, technical ability and dedication possessed by few men; and
WHEREAS, The State of Nevada was fortunate that the Justices of the Supreme Court of the State of Nevada,
in their capacity as the Statute Revision Commission, were able to secure as director of the commission Russell
West McDonald, a native-born Nevadan, educated in the public schools of our state, a Rhodes scholar and a
graduate of Stanford Law School, who was eminently qualified in all respects to perform the tremendous task
imposed upon him; and :
WHEREAS, The enactment of Nevada Revised Statutes marks the culmination of nearly 6 years of
exceptionally devoted public service on the part of Russell ‘West McDonald as statnte reviser and legislative bill
drafter; now, therefore, be it o
Resolved by the Assembly of the State of Nevada, the Senate concurring,
— ——————-——Nevada-hereby- extends- ¥y 1 i il . he
completion znd eraciment of la 2 S : 1 B i gratitude
and that of the poople ¢ £ y dz red and
devoted sifort which e Plevada
Bevised Staiuies; and b

That the legislature of the State %;)f

U1957 Statutes of Nevada, Page 788 (FILE NO. 2, ACR 1)¥

https://www.leg.state.nV.us/Statutes/48th1 957/Stats1957R01.html 1/25




Page # 1

LEGISLATIVE COUNSEL'S PREFACE

History and Objectives of the Revision

Nevada Revised Statutes is the result of the enactment, by the 45th Session of the Legislature of the State of Nevada,
of chapter 304, Statutes of Nevada 1951 (subsequently amended by chapter 280, Statutes of Nevada 1953, and
chapter 248, Statutes of Nevada 1955), which created the Statute Revision Commission and authorized the
Commission to undertake, for the first time in the state's history, a comprehensive revision of the laws of the State
of Nevada of general application. Although revision was not commenced until 1951, the need for statutory revision
had been recognized as early as 1865 when an editorial published in the Douglas County Banner stated:

One subject which ought to engage the early, and serious consideration of the Legislature, about to convene,
and one which should be acted upon without delay, is the revision and codification of the laws of Nevada.
Amendment has been added to amendment, in such manner as to leave, in many instances, the meaning of
the Legislature, that last resort of the jurist, in determining the application of the law, more than doubtful * *
* The most serviceable members of the Legislature will be those gentlemen who will do something toward

reducing to order our amendment-ridden, imperfectly framed and jumbled up statutes at large.

From 1861 to 1951 the Legislature made no provisions for statutory revision, although during that period 8,423 acts
were passed by the Legislature and approved by the Governor. During the period from 1873 to 1949 eight
compilations of Nevada statutes were published. “Compiling” must be distingnished from “revising.” Ordinarily,
the “compiling” of statutes involves the following steps: Remaving from the last compilation the sections that have
been specifically repealed since its publication; substituting the amended text for the original text in the case of
amended sections; inserting newly enacted sections; rearranging, to a limited extent, the order of sections; and
bringing the index up to date.

“Revising” the statutes, on the other hand, involves these additional and distinguishing operations: (1) The
collection into chapters of all the sections and parts of sections that relate to the same subject and the orderly
arrangement into sections of the material assembled in each chapter. (2) The elimination of inoperative or obsolete,
duplicated, impliedly repealed and unconstitutional (as declared by the Supreme Court of the State of Nevada)

- sections and parts of sections. (3) The elimination of umnecessary words and the improvement of the grammatical

structure and physical form of sections.
The revision, instead of the recompilation, of the statutes was undertaken, therefore, first, to eliminate sections or
parts of sections which, though not specifically repealed, were nevertheless ineffective and, second, to clarify,
simplify, classify and generally make more accessible, understandable and usable the remaining effective sections or
parts of sections. .
With respect to the accomplishment of the second purpose of revision specified above, the following revisions, in
addition to those mentioned elsewhere in this preface, were made:
1. Long sections were divided into shorter sections. The division of long sections facilitates indexing and reduces
the complications and expense incident to future amendment of the statutes.

2. Whole sections or parts of sections relating to the same subject were sometimes combined.
3. Sentences within 2 section, and words within a sentence, were rearranged, and tabulations were employed where
indicated.
4. Such words and phrases as “on and after the effective date of this act,” “heretofore,” “hereinafter,” “now,” and
“this act” were replaced by more explicit words when possible.
_ 5. The correct names of officers, agencies or funds were substituted for incorrect designations.
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The general types of revisions to be made by the reviser, as well as the broad policies goveming the work of
revision, were determined by the Statute Revision Commission at frequent meetings. Precautions were taken to
ensure the accomplishment of the objectives of the program without changing the meaning or substance of the
statutes. :
]"" Upon completion of the revision of the text of the statutes in December 1956, the Commission turned to the solution
of a vital problem: Would it recommend the enactment of the revised statutes or would it request the Legislature
_merely to adopt the revised statutes as evidence of the law? The Commission concluded that the enactment of the
revised statutes as law, rather than the mere adoption thereof as evidence of the law, would be the more desirable
I 1  course of action. Accordingly, Nevada Revised Statutes in typewritten form was submitted to the 48th Session of the
. Legislature in the form of a bill providing for its enactment as law of the State of Nevada. This bill, Senate Bill No.
2 (hereafterteferred to in this preface as “the revision bill™), was passed without amendment or dissenting vote, and
on January 25, 1957, was approved by Governor Charles H. Russell o T
On July 1, 1963, pursuant to the provisions of chapter 403, Statutes of Nevada 1963, the Statute Revision
Commission was abolished, and its powers, duties and functions were transferred fo the Legislative Counsel of the

State of Nevada.
——

U
)

”)

METHOD AND FORM OF PUBLICATION

As required by NRS 220.120, all volumes are “bound in loose-leaf binders of good, and so far as possible,
permanent quality.” The use of the Joose-leaf method makes it possible to keep Nevada Revised Statutes up to date,
without using pocket parts or supplements or completely reprinting and rebinding each volume, simply by the
insertion of new pages. As required by NRS 220. 160, replacement and supplementary pages 1o the statute text made
necessary by the session of the Legislature are prepared as soon as possible after each session. Complete reprintings
of Nevada Revised Statutes were made in 1967, 1973 and 1979, and after each regular session beginning in 1985.
Replacement pages are additionally provided periodically between legislative sessions as necessary to update the
annotations to NRS, including federal and state case law. Occasionally these replacement pages will contain
material inadvertently omitted in the codification of NRS and the correction of manifest clerical errors, as well as
sections or chapters of NRS which have been recodified pursuant to chapter 220 of NRS for clarification or to
alleviate overcrowding.

. The outside bottom cormer of each page of NRS contains a designation which indicates the reprint or group of
replacement pages with which the page was issued. A designation consisting of four numerals contained in
parentheses means that the page was igsued as part of a reprint of NRS immediately following the legislative session
held in the year indicated by the four numerals. For example, the designation *“(2019)” means that the page was:
issued as part of the reprint of NRS immediately following the 80th Legislative Session which was held in 2019. A
designation consisting of four numerals contained n parentheses immediately followed by the capitalized letter “R”
and a numeral means that the page was issued as part of a group of replacement pages in the year indicated by the

 fournumerals in parentheses. The numeral following the “R” indicates the number of the group of replacement

pages. The groups begin with the number one and increase sequentially by one nuimber so that the later group will————— -~

always have a higher number. For example, the designation “(2019) R1” means that the page was part of the first
group of replacement pages issued in 2019. Similarly, the designation “(2019) R4” means that the page was part of
the fourth group of replacement pages issued in 2019.
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Appellant In Pro Se ~0_ -
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6 IN THE UNITED STATES COURT OF APPEALS
o SRR A | I _FOR THE NINTH CIRCUIT S S
] * ok Kk k X
ON . o s . y ) C.A. Case No. AP
)
10 Appellant, ) D.C. Case No. "7~ . I i .
. )
11 ~ve- )
- ) APPLICATION FOR
121 T Con y ) CERTIFICATE OF
) APPEALABILITY
13 Respondents. )
i )
14
& v
3 15 Appellant, =~ .. rul] , in pro se, moves this Court
16|| for a Certificate of Appealability following the District Court's denial of
17|| same. This application is made and based upon 28 U.S5.C. § 2253; all papers,
18 || pleadings and documents herein and in the lower court record; and the following|
19 || points and authorities. .
20| . POINTS AND AUTHORITTES
21 om (eho\nesr 128, 2027, the District Court entered its ORDER r
- 22|| dismissing/denying Appellant's § 2254 petition. (Check if applicable) :
2T B e N SN
2 2311 on , 20 , the lower court denied Appellant's Motion to
M
= 24 1] Alter or Amend/Reconsider. The lower court denied a Certificate of -
= !
o
’:__":- 251| Appealability  ("COA"). This request is timely. submitted in accordance with
o .
9 26|} Ninth Circuit Rule 22-1.
27 Title 28 U.S5.C. § 2253 governs this question. This Court has interpreted
3 281l. this statute as requiring a petitiomer to first make applicatioﬁ to the lower
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court. Ninth Ciicuit Rule 22-1(d) requires that, following the district
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resoIVed in a different manner or that the issues presanted were "adequate to

In order for a COA to lie, Appellant need only make a substantial showing
of the denial of a comstitutional right, and that "'reasonable jurists could

debate whether (oxr, for that matter, agree that) the petition should have been

deserve enicouragement Eo prcceed further."'" 'Mlller—El v. Cockrell, 537 U S.

322, 123.S.Ct. 10291'1039 (2003)(citations omitted). A COA does not require a

showing that the appeal will succeed, as a claim can be debatable even though

12
13
14
15
16
17
18
19
20
21

23
24
25
26
27
28

every—jurist-of-reason-might— agreas—after-a-C0A-has beenkgranted_and_the case
has recejved full comsiderationm, that a patitioner will not prevail. Id. In
short, Appellant need show that "reasomable jurists would find the district
court's;asseSSﬁent of the CGnstitutioﬁaiiclaims débéta51é>or wrong.'' . ;é.;
537 U.§. 322, 123 5.Ct. at 1040, |

Citing Miller-El, this 6ourt has declared that the showing that must be
made to obtaim a COA is less than that required to obtain habeas relief. Allen
v. Ornoski, 435 F.34 946, 951 (9th Cir. 2006). In fact, this Court_previously
held that the AEDPA's "substantial showing" requirément for a COA is satsified
where a petitioner demonstrates the Jrélatively low" showing that "the Issues
are degaﬁébiéiamong jurist§ ;f ;éasﬁn; ;hét a couft‘coﬁld'réé01Ve the‘issueér
[differently]; or that the questions are adequate to deserve encouragement fo

‘proceed"futthEI:"”*WiliiamS"VT-Woodfordy~306—F;3df6651~681u(9th«Cir1—2002)q_uA_

This Court need only take a quick lock at the face of the petition to

determine if it facially alleges the denlal of a constltutional right, with any
claims satisfying this-modest standard of necessity receiving a COA. Morris v.
Woodford, 229 F.34 575, 781 (9th Cir. 2000). Any doubts as to whether the
petitioner has met thisvstan&ard are to be resolved inm his favor. Valerio v.

Crawford, 306 F.3d 742, 767 (9th CGir. 2002).
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Under these standards, Appellant's claims within the petition and the
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manper—ofthe-district pnnr‘J‘Lch']'is_pngij"lnn thereof gqualify for a COA. The

lower court's recbrd demonstrates that all grounds Grounds
qualify for a COA under the above-cited authorities.
(Check if applicable) \//See attached page(s) for more detailed

arguments as fo why a COA should issue on the claims and/or how the lower

court's adjudiecation thereof was erroneous.

Iﬁdeed, the Grqunds‘within the petitibn facially allege'the denial of

a

constitutional right, jurists of reason would debate the issues and whether the

| lower court-erred-in resolving the issues_and/or would debate whether that

court could have resolved the issues differently, and the questions are

Lovelock Correctiopal Ceénter
1200 Prison Road

adequate to deserve encouragement to proceed further.
" CONCLUSION

Foxr the reasons set forfh above, Appellant respectfully rgqﬁests this
Court to issue a COA as to __ all grounds __ Grounds
aﬁd the district court's adjudication thereof.

Dated this 1% day of () Loloec , 20 0% .
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No.

IN THE

SUPREME COURT OF THE UNITED STATES

- . — PETITIONER

(Your Name)
VS.

TED STATES of AMER\CA — RESPONDENT(S)

PROOF OF SERVICE

| i o — ,doswear or declare that on this date,
U&\\u} Adud , 2024 | as required by Supreme Court Rule 29 I have
served the enclosed MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
and PETITION FOR A WRIT OF CERTIORARI on each party to the above proceeding
or that party’s counsel, and on every other person required to be served, by depositing
an envelope containing the above documents in the United States mail properly addressed
to each of them and with first-class postage prepaid, or by delivery to a third-party
commercial carrier for delivery within 3 calendar days.

The names and addresses of those served are as follows:

Solicitor Gewneral of the United States Koomn SLIM Departument of Jostice,
9SO Pennsylvanio Ave., NW., Weshingdon DC, 20530 - 0001

Aacon D. Esrol‘AHDmeu?Cmnera#wD N. Larson St Cartoun C\\hl; NV %970\

I declare under penalty of perjury that the foregoing is true and correct.

Executed on Jul :l) o'zo?&A , 2044




